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Prime Minister
Republic of Mauritius

Foreword

It is with greai pleasure that I commend this updated handbook on the
Mauritian Internationad Arbitration Act 2008 (the “dct”) to users of
international arbitration throughout the world, The Handbook brings togetiher,
in an easily accessible format, a shorf introduction to the Act written by one of
its main drafters and updated from that originally prepared in French under
the scholarly supervision of the “Revue de Darbitrage”; the Act itself,
as amended by the International Arbitration (Miscellaneous Provisions) Act
2013; the Convention on the Recognition and Enforcement of Foreign Arbitral
Awards Act 2001 (which gives the New York Convention the force of law in
Mauritivs), as amended in 2013 (the “New York Convention Act”);
the Supreme Court (International Arbitration Claims) Rules 2013; and the
official “Travaux préparatoires” of the Act, which have been updated to reflect
the amendments to the Act. As befits our historical and finguistic heritage,
these documents have been reproduced not only in their original English
version, but also in a French translation prepared by the International
Arbitration Institute (IAI),

It was some eight years ago that the Government of Maurilins started its
international arbitration project with a view to developing Mauritius info a
state-of-the-art, neutral and safe place for the resolution of business and
investment disputes. Like Singapore in South-East Asia, like Switzerland in
Europe, Mauritius is very much part of its region — Africa — but it is also
uniquely open to the rest of the world, In addition, Mauritius has the necessary
infrastructure to become a centre for the resolution of international disputes,
and it is internationally  acknowledged for the attractiveness and
user-friendliness of its business environment.



Muuritius has a thriving global business sector and is home to a large number
of global business companies, channelling and servicing investments in Africa,
India and China. It is the largest foreign direct investor in India, and is fast
becoming the hub for all transactions invelving Africa, both for the
international users of our financial services industry (that is, in the main, large
and medium-sized US and Eunropean corporations), and for a new wave of
investors from China and India.

Mauritius alse has a deep-rooted respect for the rule of law, and a unigue
blend of civil and common law. Our civil law iy based on the French
“Code Napoléon”. Our common law has drawn inspiration from English law.
Mauritius is a member of both the Commonwealth and the “Organisation
internationale de la Francophonie” and our ultimate court of appeal remains
the Judicial Committee of the Privy Council, which has traditionally sat in
London, now occasionally sits in Mauritius.

The Act is based on the UNCITRAL Model Law on International Commercial
Arbitration adopted by the United Nations Commission on International Trade
Law (“UNCITRAL"} on 21 June 1985 (the “Model Law"}, as amended by
UNCITRAL in 2006. As expressed by the UNCITRAL Secretariat, the Model
Law “is acceptable to States of all regions and the different legal or economic
systems of the world” The amended Model Law of 2006 has refained that
broad appeal, while bringing the model legislation up to date with modern
requirements,

Beyond the original text of the amended Model Law, the Act alse contains
tailor-made modifications and improvements drawn from other Model Law
Jjurisdictions, from the English Arbitration Act 1996, and from UNCITRAL s
recent work on its Arbifrafion Rules.

In line with the Maodel Law, the Act applies only fo international arbitration,
and not to domestic arbitration. This distinction assisis our courts in developing
a truly international “régime” for international arbitration, unimpeded by
domestic rules of law or domestic policy considerafions. In particilar,
it provides foreign parties who choose fo arbitrate their disputes in Mauritins
with the guarantee that their contractual wish to arbitrate — and not to litigare —
will be respected, and that the courts in Mauritius will not intervene in the
arbitral process, save to support that process and 1o ensure that the essential
safeguards expressly provided for in the Act are respected.




The Act further adopts a uniguely modern solution in disconnecting the
arbitral process from the national courts by entrusting all appointing functions
(as well as other measures relating to the arbitral proceedings) to the
Permanent Court of Arbitration, headquartered in The Hague (the “PCA").

Since the Act was originally passed, Mauritius has continned to make rapid
progress in its endeavours to become an important place for the resolution of
international disputes. In 2009, we signed a host country agreement with the
PCA, pursuant to which the PCA has appointed a permanent representative in
Mauritius to assist with the discharge of ifs functions under the Act. This is the
first time in the PCA’s history that it has esiablished a permanent presence
outside The Hague, In July 2011, a joint venture agreement was signed with
thhe London Court of International Arbitration (LCIA) at the seat of the
Commonwealth Secretariat in Mariborough House in London for the creation
of the Mauritius International Arbitration Centre (the “LCIA-MIACY),
which is now fully operational.

Since 20010, Mauritius has held, under the auspices of six major international
arbitration institutions, a biennial Mauritius Infernational Arbitration
Conference (MIAC), featuring prominent international figures in the field and
drawing hundreds of attendees from around the world, In March 2013,
Muauritius held the official signing ceremony of the UNCITRAL Convention on
Transparency in Treaty-Based Investor-State Arbitration, also known as the
“Mauritius Convention on Transparency”, in recognition of Mauritins’s
leading role on the draft convention at UNCITRAL. The convention marks a
major step fowards public accountability in international investment
arbitration.  Last but not least, Muauritius is gearing itself to hosi,
from 8-11 Muay of this year, the largest and most prestigious international
arbitration gathering in the world: the International Council for Commercial
Avrbitration (ICCA) Ceongress — marking the first time in ICCA’s fifty-year
history that the event will be held in an Afvican country.

The Act was amended in 2013 fo strengthen and clarify the legislation,
following the intention stated in the “Travaux préparatoires” that the Act
would be “monitored over the years, in order to detect any problems —
or possibilities for improvement - in the legislation, with a view o
corresponding amendments being implemented from time to time.”




The amendments to the Act do not affect any of the important decisions of
principle taken when the Act was first passed. Rather, they aim to clarify
certain paris of the legislation, and to add provisions in areas where a need has
been identified for further legislative guidance. For example, the amendments
introduce provisions allowing the cowrt, where appropriate, 1o protect
confidentiality in international arbitration matters. Importantly, they have also
laid the foundations for new specific rules of court for international arbitration
matters, and created a panel of six designated judges of the Supreme Court of
Mauritius to hear and decide all international arbitration matters, Section 42 of
the Act, as amended, provides that all court applications under the Act are to be
heard by a panel of three judges drawn from these specialist judges, with a
direct and automatic right of appeal to the Judicial Committee of the Privy
Council. This provides international users with the reassurance that court
applications relating to their arbitrations are heard and disposed of swiftly, and
by eminently qualified jurists.

The aforesaid new rules of court (the Supreme Court (International Arbitration
Claims) Rules 2013) are also included in the present Handbook. They embody
a custom-designed set of procedural rules for matters that come before the
Supreme Court of Mauritius under the Act or under the New York Convention
Act. These rules facilitate the efficient resolution of court proceedings in all
infernationnl arbifration matiers, faking into account the specific nature of
these matters, and the needs of both international wsers and Mauritian
practifioners.

Before concluding, I should recall that the aim of the Act, and of the platform
developed by the Mauritian Governmen, is to make Mauritius a favourable
Jjurisdiction for all forms of international arbitrations, whether such
arbitrations arise under ad hoc arbitration agreements, or under institutional
rules such as (for instance) those of the International Chamber of Commerce,
the London Court of International Arbitration, the Singapore International
Arbitration Cenire, the PCA or the LCIA-MTAC.

When passing the Act in November 2008, Parliament noted that the creation
and successful launch of Mauritius as an international arbitration jurisdiction
was a difficult exercise and, to a certain extent, a difficult balancing act, This is
because the development of international arbitration must have — and be seen
to have — the full backing of the Government, while also be — and be seen 1o be



— completely independent from the Government. Parliament further noted at
the time that the aim of the Act is to send the strongest possible message to the
international business community that these conditions exist in Mauritius,
and that the Mauritian Government is committed to the development of
independent international arbitration in Mauritins.

T am glad to have the opportunity of renewing that message to the readers of
this updated Handbook.

The Rt Hon Sir Anerood Jugnauth, GCSK, KCMG, OC
Prime Minister

23 March 2016






A BRIEF INTRODUCTION TO THE MAURITIAN
INTERNATIONAL ARBITRATION ACT 2008!

by
Salim A. H. Moollan
Barrister, Essex Court Chambers, London

The Mauritian International Arbitration Act 2008
(hereinafter “the Act”) was promulgated by the Parliament of
Mauritius on 25 November 2008, and came into force on
1 January 2009. The Act is based on the UNCITRAL Model
Law as amended in 2006 (hereinafter the “Model Law”), and
was the outcome of three years of efforts on the part of the
Government of Mauritius, assisted in particular by the
Secretariats of UNCITRAL and of the Permanent Court of
Arbitration at The Hague. Following a review of the
performance of the Act in the years following its
promulgation, it was amended with effect from 1 June 2013
by the International Arbitration (Miscellaneous Provisions)
Act 2013 (“IA(MP)A”). In order to assist future users, the
drafters of the original Act compiled notes of the travaux
préparatoires of the Act (hereinafter “the Travaux
Préparatoires”) which explained the changes made to the
Model Law to adapt it to the specific circumstances of
Mauritius. These have been updated to reflect the changes
introduced by the IA(MP)A. The English texts of the Act (as
amended in 2013), of the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards Act 2001 (as

1 The original version of this introduction was written for the
Revue de I’Arbitrage in French, was published in the Revue 2009,
no. 4, and was reproduced in the first Handbook on the Act of
2010 by kind permission of the Revue. This updated
introduction was prepared in 2014 to take account of the
amendments to the legislation passed in 2013, and other
developments.




amended in 2013) (the “New York Convention Act”), of the
Supreme Court (International Arbitration Claims) Rules 2013
(the “Rules of Court”), and of the Travaux Préparatoires
follow this introduction. References below to the Act, to the
New York Convention Act, and to the Travaux Préparatoires
are to the amended Act, the amended New York Convention
Act, and the updated Travaux Préparatoires, respectively.

The original Travaux Préparatoires were compiled
pursuant to an express request by the Prime Minister of
Mauritius in Parliament, and were remitted to the Prime
Minister and to Parliament on 11 December 2008. The
updated Travaux Préparatoires have been prepared by the
Attorney General’s Office, following a further express request
by the Prime Minister upon introduction of the IA(MP)A to
Parliament. They are therefore comparable to the
Departmental Advisory Committee (DAC) Reports drawn up
by Lord Saville and his team for the English Arbitration Act
1996, and will be a major source for interpretation of the Act
in the future. The Travaux Préparatoires are comprehensive
and will assist readers of the Act both with respect to the
underlying rationale of the major policy decisions taken by
the drafters of the Act (see Part A “Decisions of Principle”),
and with respect to specific articles of the Act (see Part C
“Comments on Specific Sections”). This introduction will
accordingly focus on the particular features of Mauritian law
(which takes its inspiration from both French civil law and
English common law) and of Mauritian arbitration law as it
stood before the introduction of the Act (I), and to outline the
broad features of the Act (II), as amended.

I. - The legal context in Mauritius

A hybrid legal system. Mauritian law is a hybrid
system of law, which draws its inspiration from France and
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from England?. It is therefore characterised by a duality of
concepts and of language. This is due to the very history of
the island. The history of civil law in Mauritius begins in the
early 19t century when a French Ordinance of 25
Vendémiaire An XIV (23 October 1805) temporarily extended
the French Civil Code of 21 March 1804 to the Islands of
Mauritius and Reunion, known at the time as Isle de France
and Isle Bourbon. The Civil Code, which was re-enacted in
France on 3 September 1807 under the name of Code
Napoléon, was then permanently extended to Isle de France
by an Ordinance of Capitaine General Decaén of 21 April
1808. Two years later, on 10 December 1810, Isle de France
fell to the English. However, article 8 of the Capitulation
Treaty expressly provided that the inhabitants of the island
would be free to retain their religion, laws and customs. On
28 December of that year the English Governor Farquhar
proclaimed, as stipulated by the Treaty, that the Code
Napoléon would remain in force in Mauritius. Two centuries
have since elapsed and Mauritius is now independent (since
12 March 1968), but its Civil Code is still known as the Code
Napoléon.

Over the years, the Code of 1804 has undergone many
changes, some inspired by French reforms, and some to
adapt it to the specific circumstances of Mauritius. In many
cases these modifications, drawn up in English in parallel
legislation, did not even refer to the articles of the Civil Code
which they modified or repealed. It was only in 1975,
pursuant to the work of French jurists posted in Mauritius
under the aegis of the French Aid and Cooperation Mission
and of the Solicitor-General of the time (Maitre L. E.

2 For a more complete chronology of the Civil Code in Mauritius,
see the foreword of the first edition of the annotated Codes of
Mauritius by L. E. Venchard, from which this overview of the
legal system of Mauritius is drawn.
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Venchard) that the Civil Code of Mauritius was
comprehensively recompiled and annotated.

The English colonisation period introduced further
layers of complexity, and this at three levels: that of
procedure, that of substance, and that of legal culture. At the
procedural level, a system of English-style courts was put in
place, with District Courts, an Intermediate Court and a
Supreme Court with, in general and subject to specific rules
for different categories of disputes, two degrees of appeal: a
Court of Appeal consisting of Mauritian judges drawn from
the Supreme Court, and the Privy Council, consisting of
British Law Lords. The French Code de procédure civile
further co-exists with the English Civil Procedure Rules, which
have a gap-filling role and apply in the absence of specific
Mauritian rules of procedure3.

As for substantive law, the English colonists
“imported” over the years a number of Anglo-Saxon concepts,
in particular those which they deemed necessary to further
their business endeavours, such as the English Companies Act
or Insolvency Acts. In terms of everyday Court practice,
lawyers and judges in Mauritius routinely draw both from
English and French jurisprudence and doctrine in their
arguments and judgments.

This is due both to the nature of the ultimate appellate
body (the Privy Council), which is British, and to a
predominantly Anglo-Saxon legal culture. The vast majority
of lawyers and judges in Mauritius are educated in England,
and naturally tend to use the legal concepts and know-how
gained during their studies in Britain. The official language of

3 See article 17 of the Courts Act; Jhundoo v. Jhuree [1981] MR
111.
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the courts is still English, but one often hears the parties
addressing the Court in French, in particular on points of civil
law (the Civil Code of Mauritius having been retained in its
original French version, and French doctrine and case law
being cited in their original language).

Mauritius arbitration law prior to the new Act. As
for the specific field of arbitration, the Code de procédure
civile was, together with all of the other French Codes
(pandecte*), part of the laws governing Mauritius in 1810 at
the time of the surrender to the English. It therefore
remained in force under the terms of the Capitulation Treaty
(see above). That Code governs arbitration. Unfortunately, its
original text comprised an article (article 1006) which
provided that any submission to arbitration which did not
refer to a specific dispute or which failed to set out the
specific names of the chosen arbitrators would be null and
void. As was the case in France®, such provisions sounded the
death knell of arbitration proceedings founded on arbitration
clauses, for these relate to future disputes, whereas only
existing disputes could be validly submitted to arbitration
under the provisions of article 1006. With the independence
of Mauritius and the growth of both internal and
international trade®, the need for reform could no longer be

4 i.e. the Code civil, the Code pénal, the Code de procédure civile,
the Code de procédure pénale, and the Code de commerce.

5 This was also the position in France: see the famous ruling of
the Cour de Cassation of 10 July 1843, republished in Rev. arb.,
1992, 399.

6 In particular, in the 1970s, Mauritius saw a number of major
infrastructure projects, with local contracts being opened to
bids by both local and foreign enterprises. Absolute nullity of the
arbitration clauses incorporated in the traditional international
construction contracts for the arbitration of future disputes
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ignored. That reform was effected by the means of Act no. 1
of 1981, inspired by France’s decree no. 80-354 of 14 May
1980 and France’s decree no. 81-500 of 12 May 1981. All of
the provisions governing arbitration before the enactment of
the International Arbitration Act 2008 were codified together
in Book Three (articles 1003 to 1028) of the Mauritian Code
de procédure civile. As we shall see below these provisions
(with the exception of articles 1028 to 1028-117, which were
implicitly repealed by the incorporation of the New York
Convention into Mauritian law and have now been expressly
repealed, for the avoidance of doubt, by the IA(MP)AS)
remain applicable to domestic arbitration. But they no longer
apply to international arbitration, which is governed
exclusively by the new Act.

Status of the ratification of the main international
conventions. Mauritius is a signatory of the New York
Convention® and of the Washington Convention0. Mauritius
being a dualist jurisdiction, these two Conventions were
transposed into domestic law, the first through Act no. 8 of
2001 (the New York Convention Act)!! and the second

would have hindered the effective allocation of these
infrastructure projects.

7 These dealt with “arbitral awards rendered abroad”.
8 JA(MP)A, section 2.

9 Mauritius signed the Convention on 19 June 1996 and acceded
to the Convention on 17 September 1996.

10 Mauritius signed the Convention on 2 June 1969 and acceded
to the Convention on 2 July 1969.

11 The new International Arbitration Act has amended some of
the provisions of the 2001 Act to remedy certain defects in
transposition into domestic law: see section 43 of the Act 2008
and paragraphs 133 to 137 of the Travaux Préparatoires.
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through Act no. 12 of 1969 (The Investment Disputes
(Enforcement of Awards) Act 1969). The accession of
Mauritius to the New York Convention was made subject to
the reservation of reciprocity!?,, but not that of
commerciality?3. The IA(MP)A has removed the reservation
of reciprocity with effect from 1 June 201314,

IL. - The broad outlines of the Act

The reform of the Mauritian Code de procédure civile in
1981 opened the door for arbitration in Mauritius, and
arbitration clauses are now commonplace in domestic
commercial contracts, in particular in the field of
construction. This development has however unfortunately
not extended to the field of international arbitration.
Although it is common for Mauritian companies to resort to
arbitration for their international contracts, the seats chosen
have traditionally been European. Similarly, it has been rare
for foreign parties to choose Mauritius as a neutral forum.
Thus, over the ten years to 2009, the ICC only dealt with one
request for arbitration proceedings seated in Mauritius. The
existence for more than fifteen years of a “permanent court
of arbitration” of the local chamber of commerce with a
closed list of arbitrators did little to reverse this trend.

There was, however, no reason why this should not
change and the evidence of this change is now becoming

12 See the first sentence of Article I(3) of the New York
Convention.

13 See the second sentence of Article I(3) of the New York
Convention.

14 JA(MP)A section 3, adding a new section 3A to The

Convention on the Recognition and Enforcement of Foreign
Arbitral Awards Act 2001.
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apparent, as the project to make Mauritius a major place for
international arbitration gains momentum and recognition.
Mauritius has a number of strengths which can help it
become a key arbitral forum, for instance for disputes
between African parties or concerning investments in Africa,
or for disputes involving the many offshore companies based
in Mauritius and which invest in India or China. It is this
realisation which led to the Mauritian Government’s decision
to set up a system that would be favourable to the
development of international arbitration in Mauritius. The
Act is the cornerstone of this development, and forms part of
an extensive programme which has seen the establishment of
a permanent branch of the Permanent Court of Arbitration of
The Hague in Mauritius, and the launch of the LCIA-MIAC
Arbitration Centre, an independent arbitral institution
founded in cooperation with the London Court of
International Arbitration.

Scope. The Act applies to “international arbitration”,
as this term is defined in the Model Law?5. The Act moreover
states that it brings into play in an entirely new body of rules,
completely separate from those which apply to domestic
arbitration, and which must be applied and developed in
keeping with the international principles underlying the
Model Law as opposed to those inherent to domestic
arbitrationl6. The decision to separate the two forms of

15 With two adaptations concerning (i) arbitration under the
Memorandum and Articles of Association of Mauritian offshore
companies, and (ii) the possibility for the parties to expressly
agree that their arbitration is “international” regardless of the
other criteria of internationality: see section 2(1), section 2(1A)
of the Act and paragraph 28 of the updated Travaux
Préparatoires.

16 See sections 2B and 2C of the Act; paragraphs 35 and 36 of
the Travaux Préparatoires.
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arbitration was taken after careful consideration, in order to
provide the best guarantees to foreign users that
international arbitration would be developed specifically in
keeping with international standards, without running the
risk of seeing domestic court rulings in the field of domestic
arbitration affect this development?7.

Arbitration clauses. As for the formal requirements of
arbitration clauses, the Act adopts Variant 1 of the
amendments made to the Model Law in 20068. The
principles of independence and competence-competence are
set out in identical form to the Model Law!®. Two major
changes have however been made relative to the Model Law
with respect to the doctrine of competence-competence. First
of all, section 5 of the Act acknowledges the negative effect of
competence-competence and provides that a court of law
must refer the parties to arbitration when one of the parties
alleges that the dispute is subject to an arbitration clause,
unless the opposing party “shows, on a prima facie basis, that
there is a very strong probability that the arbitration
agreement may be null and void, inoperative or incapable of
being performed”20., This formulation, which might sound
strange to a French jurist, was adopted in order to ensure
that the courts of Mauritius do not follow English precedent

17 See paragraph 7 of the Travaux Préparatoires.

18 See section 4 of the Act; paragraph 39 of the Travaux
Préparatoires.

19 See section 20 of the Act; paragraphs 75 et seq. of the Travaux
Préparatoires.

20 See section 5 of the Act; paragraphs 40 to 44 of the Travaux
Préparatoires.
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in that respect?!, according to which a court, because it must
decide whether the clause is “void, inoperative or incapable
of being performed” before referring the parties to
arbitration, settles the question of jurisdiction itself once and
for all, thereby denying any real effect to the principle of
competence-competence?Z, The test retained (“a very strong
probability”, which is assessed prima facie, with the
resolution of any doubt subsisting in favour of arbitration)
should not in practice differ from the French criteria of
“manifest nullity or inapplicability”. The second divergence
relative to the Model Law is the possibility for the party
which loses on the issue of jurisdiction to refer this issue to
the national courts under section 20 of the Act, not only when
the arbitral tribunal has decided that it has jurisdiction but
also when it has decided that it does not have jurisdiction. In
that respect, Mauritius law is in line with the laws of New
Zealand and of other Model Law countries?23.

The arbitration proceedings. As with all modern
laws, the only limitations to the full powers of the arbitrator
over the arbitration proceedings are (i) the agreement of the
parties?4 and (ii) the fundamental principles of a fair trial?s.
As to this second point, the Act diverges from the Model Law
in that the arbitral tribunal need only give the parties a

21 See the case law on section 9(4) of the English Arbitration Act
1996; for instance Al Naimi v. Islamic Press Agency [2000] 1
Lloyd’s Rep. 522; Albon v. Naza Motor Trading [2007] 2 All ER
1075.

22 See paragraph 43 of the Travaux Préparatoires.

23 See paragraph 76 of the Travaux Préparatoires.

24 See section 24(2) of the Act.

25 See section 24(1) of the Act.
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“reasonable opportunity” to vindicate their rights (as
opposed to the text of the Model Law which insists on “full
opportunity”), with a concomitant obligation for the
arbitrator to run the proceedings effectively and in a way
which avoids unnecessary delay and expense. The Act also
follows the approach of the English Act of 1996 in setting out
some of the specific powers of the arbitratorze,

The Act adopts a particularly innovative solution with
respect to judicial assistance for arbitration, in that the vast
majority of the functions which would traditionally have
necessitated court assistance (in particular all the functions
pertaining to the appointment of arbitrators and the ultimate
rulings on challenges to arbitrators) have been entrusted to
the Permanent Court of Arbitration at The Hague
(hereinafter “the PCA”)27. This solution was chosen to
strengthen the international standing of the new Act, and in
order to assure international users that all decisions on these
matters would be taken by a neutral, highly reputed and
experienced international body. In order to ensure the
effectiveness of the proceedings, the PCA opened an office in
Mauritius in September 2010. In order to avoid satellite
litigation and delays, all the decisions of the PCA are final and
cannot be appealed or challenged in any way?8. A party which
considers itself to have been wronged by a decision of the
PCA cannot challenge it, be it before the national courts or in
any other way; the only possible remedy being a challenge to
any award rendered subsequently by the arbitral tribunal on

26 See section 24(3) of the Act; paragraph 96(c) of the Travaux
Préparatoires.

27 See for instance sections 12 (“Appointment of arbitrators”)
and 14 (“Procedure for challenge of arbitrator”) of the Act.

28 See section 19(5) of the Act.
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the ground that the decision of the PCA has given rise to one
of the grounds of annulment set out in section 39 of the Act
(equivalent to article 34 of the Model Law). For example, if
the PCA has appointed an arbitrator without paying proper
regard to qualifications required of the arbitrator in the
arbitration clause, the aggrieved party may seek to challenge
the award on the ground that “the composition of the arbitral
tribunal ... was not in accordance with the agreement of the
parties”29. It cannot challenge the decision of the PCA itself.

One of the functions which remains the prerogative of
the courts is the ordering of interim measures, which is the
preserve of the Supreme Court3? rather than that of the
PCA31, The Act diverges from the Model Law in respect of the
exercising of this power by the Supreme Court: whereas
article 17] of the Model Law simply provides that a court of
law may order interim measures, section 23 of the Act goes
further and limits the possibilities for involvement of the
courts to those cases where there is (i) genuine urgency and
(ii) an impossibility for the arbitral tribunal to act effectively.
Since the amendments introduced in 2013, section 23 also
expressly requires the Court to exercise its power to issue
interim measures in such a manner as to support and not to
disrupt the existing or contemplated arbitration
proceedings32. As for the interim measures that may be
ordered by an arbitral tribunal, the Act follows the new text
of the Model Law, with the exception of ex parte “preliminary

29 See paragraph 74 of the Travaux Préparatoires.
30 Constituted in accordance with section 42, see further below.
31 See section 23 of the Act.

32 Section 23(2A) of the Act.
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orders”33, as the latter were considered too controversial to
be incorporated into Mauritian law34.

The award. The Act follows the Model Law with
regard to the characteristics of the awards3s, with a few
adaptations designed to avoid the pitfalls of terminology
(abandonment of terms such as “partial award”, “interim
award”, “final interim award” and “final partial award”)3¢, to
ensure that any award is deemed to have been handed down
at the seat of the arbitration3’, and to emphasise the fact that
awards are final and binding not only on the parties
themselves, but also on the arbitral tribunal (save, in the
latter case, with respect to interim measures made in
accordance with chapter IV.A of the Model Law / section 21
of the Act, and subject to the right of the arbitral tribunal to
modify or to rectify an award in accordance with sections 38
and 39 of the Act)38.

The only avenue for challenging an award is that of
article 34 of the Model Law, which is reproduced with one
minor modification in section 39 of the Act. This minor
change is in keeping with the Singaporean and New Zealand
models, and specifies that the award is open to challenge if it

33 See in particular articles 17B and 17C of the Model Law as
amended in 2006.

34 See paragraph 78 of the Travaux Préparatoires.
35 See section 36 of the Act.
36 See paragraph 119 of the Travaux Préparatoires.

37 See section 36(5) of the Act; paragraph 122 of the Travaux
Préparatoires.

38 See section 36(7)-(9) of the Act; paragraph 124 of the Travaux
Préparatoires.
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was rendered under duress, was tainted by fraud or
corruption, or if “a breach of the rules of natural justice
occurred during the arbitral proceedings or in connection
with the making of the award by which the rights of any
party have been or will be substantially prejudiced”3°. A new
provision has been included in the Act in 20134% which
expressly sets out the consequences of an order setting aside
an award and the power of the Court to make appropriate
consequential directions.

As for the enforcement of international awards
rendered under the Act in Mauritius, use has been made of
the possibility provided by the New York Convention to apply
the Convention not only to “foreign awards”, but also to
“arbitral awards not considered as domestic awards in the
State where their recognition and enforcement are sought”41.
Foreign awards are also subject to the standard body of rules
of the Convention in accordance with the aforementioned
New York Convention Act. As mentioned above, section 2 of
the IA(MP)A, by repealing article 1028 et seq. of the Code de
Procédure Civile, avoids any ambiguity as to the applicable
regime, which is to be that of the New York Convention Act
for all foreign awards*2.  Section 3 of the IA(MP)A made
further changes to the New York Convention Act to provide
that English and French are both to be considered as official

39 See section 39(2)(b)(iii) and (iv) of the Act; paragraph 126 of
the Travaux Préparatoires.

40 See section 39A of the Act.

41 See section 40 of the Act; paragraphs 132 to 134 of the
Travaux Préparatoires.

42 The regime of the New York Convention also applies to
awards rendered in Mauritius under the IAA: see section 40 of
the IAA.
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languages for the purpose of the Convention, so as to avoid
unnecessary translation and ensure that awards rendered in
both anglophone and francophone arbitrations are
enforceable without unnecessary expense and delay in
Mauritius; and to clarify that the recognition and
enforcement of awards under the Act is not subject to any
limitation period.

Other noteworthy aspects. With a view to ensuring a
neutral and efficient arbitration forum for international
users, the Act expressly states that parties may be
represented by any person of their choice, including foreign
lawyers, in any international arbitration seated in
Mauritius43. With this aim in mind, it is also provided that
any challenge before a national court must be heard by three
judges of the Supreme Court, with an automatic right of
appeal to the Privy Council*4. Each of the three Supreme
Court Judges must be one of six specialist “Designated
Judges” who will hear all matters under the Act and for
enforcement of international arbitral awards and who
receive specific training in the field of international
arbitration. Specific measures have also been taken for the
simplified incorporation of arbitration clauses into the
memorandum and articles of association of Mauritian Global
Business Licence (GBL) companies, in order to foster possible
synergies between an established and major sector of activity
(the financial services sector) and the development of
international arbitration in Mauritius*>. The provisions

43 See section 31 of the Act; paragraphs 17(d), 106 and 107 of
the Travaux Préparatoires.

44 See section 42 of the Act; paragraph 138 of the Travaux
Préparatoires.

45 See section 3D of the Act; the second Schedule to the Act;
paragraphs 2(d)(iii), 17(c), 31 and 32 of the Travaux
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relating to incorporation of arbitration clauses into the
Constitutions of these companies were simplified and
clarified by the amendments made by the IA(MP)A in 2013.
Finally, in order to facilitate the reading of the Act for
international users, a schedule was created (the third
Schedule to the Act), which states in which articles of the Act
the various articles of the Model Law have been
incorporated?¢.

The 2013 Amendments. As referred to above, the Act
was amended with effect from 1 June 2013 by the IA(MP)A
with a view to clarifying certain parts of the legislation, and
taking some further steps which were not included in the Act
as originally drafted. This step was taken pursuant to the
intention, stated by the Honourable Minister of Finance at the
Second Reading of the International Arbitration Bill in 2008,
that “the International Arbitration Act would be monitored
over the years, in order to detect any problems - or
possibilities for improvement - in the legislation, with a view
to corresponding amendments being implemented from time
to time”.

The amendments have clarified certain aspects of the
legislation and restructured it in parts, including (as
mentioned above) the sections dealing with arbitration
clauses in GBL companies. The amendments also provided
the legislative framework for the adoption and promulgation
by the Supreme Court of specific and user-friendly rules of

Préparatoires. The seat of such an arbitration must be in
Mauritius, and powers of consolidation and joinder are
stipulated in order to facilitate arbitration even where the rights
of third parties (the other shareholders for instance) are
potentially at issue: see section 3D(2) to the Act; the first
Schedule to the Act; paragraph 31 of the Travaux Préparatoires.

46 See the third Schedule to the Act; paragraph 2(c) of the
Travaux Préparatoires.
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court for international arbitration matters, the Rules of
Court. These came into force on 1 June 2013, on the same day
as the amendments to the IAA. Specifically, the amendments
made to the IAA are as follows.

First, section 3 of the IAA has been restructured to
make it more in line with the Model Law and easier to follow,
with a distinction being drawn between preliminary
provisions properly speaking (which remain in Part I of the
IAA), and the provisions which define the scope of
application of the Act (which have been placed in a new Part
IA). These changes are purely structural and do not affect the
meaning or effect of the relevant provisions, save for two
substantive changes:

- A new subsection (2) has been added to section 2C
(which deals with the important disconnection which
the IAA has operated between international
arbitration and domestic arbitration) in order to
clarify, for the avoidance of doubt, that the procedure
to be applied in applications under the IAA and the
New York Convention Act is separate from that
applied in other civil matters, and to make provision
for the promulgation by the Chief Justice of specific
rules of Court for international arbitration under
section 198 of the Courts Act.

- The other substantive change effected in the
restructured sections relates to the incorporation of
arbitration agreements in the constitution of Global
Business Licence (“GBL”) companies, a matter
originally provided for in section 3(6) of the [AA and
now provided for in section 3D, and is addressed in
more detail in the following section of this
Introduction.
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Secondly, in order to facilitate the urgent hearing of
interim measures application in international arbitration
matters, the prior rule that such applications must be heard
before a panel of 3 judges (in the same way as all other
international arbitration matters) has been changed so that
these applications are now heard and determined by a Judge
in Chambers in the first instance, but are then returnable
before a panel of 3 Judges. This strikes a balance between the
need for expediency, and the assurance that international
arbitration matters ultimately remain the subject of a
collegiate decision. The amendments also make it clear that
the Supreme Court has full and complete jurisdiction in
relation to its powers to grant interim measures in relation to
arbitration proceedings, and that it must exercise those
powers in order to support, and not to disrupt, existing or
contemplated arbitration proceedings. This is in line with the
IAA’s objective of creating the most favourable environment
for international arbitration to thrive in Mauritius, and will
ensure that the easier access which parties are given to the
Court to apply for interim measures (by giving them access to
the Judge in Chambers for that purpose) is not abused by
parties in order to disrupt arbitral proceedings in Mauritius
or abroad.

Thirdly, a new section 39A has been added to the IAA
to provide that the Court may, if appropriate, make
consequential orders following the setting aside of an award
or of any part thereof under section 39 of the Act, including
directives relating to the remittance of the matter to the
arbitral tribunal or the commencement of a fresh arbitration.

Fourthly, the new sections 42(1B) and 42(1C) of the
IAA are of great practical significance as they provide the
necessary legal basis for the Mauritian Courts to hold
proceedings in private for applications under the IAA and
under the New York Convention Act where appropriate. This
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will in particular allow the Court to give effect to any
confidentiality agreed by the parties in relation to the
resolution of their disputes.

The new section 44 of the IAA specifies the procedure
for appeals to the Judicial Committee of the Privy Council
under section 42(2) of the IAA and under section 4(3) of the
New York Convention Act. The new section 45 of the 1AA
makes provision for the use of witness statements in Court
proceedings under the IAA and under the New York
Convention Act, and for the applicable sanctions where a
person knowingly makes a false statement.

Finally and importantly, the new section 43 of the
IAA%7 puts in place a system of six Designated Judges to hear
all international arbitration matters in Mauritius, thus
ensuring that all applications under the IAA or the New York
Convention Act are heard by specialist Judges. Pursuant to
section 43 of the IAA, the Designated Judges are nominated
by the Chief Justice, each for a term of five yearss. In
addition to the specialist knowledge which the Designated
Judges will accumulate from hearing all international
arbitration matters, they receive specialist training both in
Mauritius and abroad.

In terms of applicability of this new regime, section 5
of the IA(MP)A provides that the IA(MP)A applies to all
proceedings in Court under the IAA or the New York

47 Sections 43 and 44 of the IAA as enacted in 2008 are now
spent, and are being replaced by these new sections.

48 At the time of writing, the six Designated Judges of the
Supreme Court are the Hon. Shaheda Peeroo, Hon. Ah Foon Chui
Yew Cheong, Hon. Asraf Ally Caunhye, Hon. Nirmala Devat, Hon.
David Chan Kan Cheong, and Hon. Aruna Devi Narain.
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Convention Act which are pending on the commencement of
the Act. This ensures that the new regime put in place by the
[A(MP)A and by the new Rules of Court for International
Arbitration (which as noted above came into effect at the
same time as the [A(MP)A) applies to all Court proceedings
under the IAA or the New York Convention Act which take
place after 1 June 2013.

GBL Companies. The IAA makes specific provision to
allow shareholders of GBL companies to include an
arbitration clause in the constitution of the company
providing that any dispute arising out of the constitution of
the company shall be referred to arbitration under the IAA.
This option was already a feature of the 2008 legislation, but
could not be made full use of pending creation of the LCIA-
MIAC Centre and pending resolution of an ambiguity in the
wording of the original provision of the legislation
(subsection 3(6)). LCIA-MIAC is now fully operational and
the legislative ambiguity has now been remedied through the
IA(MP)A, as is explained below.

The aim of subsection 3(6) was to provide an option to
the shareholders of GBL companies to arbitrate their
disputes under the constitution of the company in
circumstances where the only forum for the resolution of
such disputes had thenceforth been the Mauritian Courts#*°.
In order for Mauritian Courts to maintain a degree of control
over GBL companies and to ensure the effective resolution of
disputes amongst all shareholders and interested parties,
section 3(6)(b) further provided that the seat of any
arbitration under section 3(6) must be in Mauritius and that

49 See paragraph 31(a) of the Travaux Préparatoires of the 1AA;
and see further paragraphs 17(c) and 31-32 of the Travaux
Préparatoires.
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Schedule 1 of the IAA (which allows for appeals on points of
Mauritian law and for consolidation and joinder of parties in
certain circumstances) must apply to that arbitration.

The wording of subsection 3(6) however appears to
have created some confusion as to the exact scope of that
provision, with an obiter dictum in one decision of the
Supreme Court0 to the effect that section 3(6) (and therefore
the mandatory provisions of section 3(6)(b)) may catch
arbitration clauses set out outside the constitution of the
company (in that case, in a shareholders’ agreement). Given
the potentially drastic effects of the said mandatory
provisions, the corresponding section of the amended
legislation (section 3D) has been amended to make it
absolutely clear that section 3D is dealing solely with
arbitration clauses incorporated in the constitution of the
GBL company, and does not affect the right of the
shareholders of the company to agree to the arbitration of
disputes concerning or arising out of agreements other than
the constitution of the company (such as a shareholders’
agreement).

Following this clarification, shareholders in GBL
companies may now include Mauritian arbitration clauses in
the constitution of their companies, without the risk of
harming pre-existing arrangements or of limiting their choice
of arbitral seat for agreements other than the corporate
document (the constitution). Doing so will in particular avoid
parallel recourse to the Mauritian Court when - as is
frequently the case - a shareholder dispute involves not only

50 Trikona Advisers Limited v. Sachsenfonds Asset Management
GmbH [2011] SCJ 440A.
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a dispute under a shareholders’ agreement but also a dispute
under the corporate documents of a GBL company?>1.

As noted above, and as is now expressly clarified by
section 3D, many shareholders in GBL companies have
shareholder agreements between them providing for
international arbitration outside Mauritius (e.g. in
Singapore), and it is not the aim of the IAA to oblige them to
arbitrate in Mauritius rather than in their jurisdiction of
choice. Rather, section 3D gives these shareholders the
option to have an arbitration clause in their constitution in
addition to that in their shareholders’ agreement. It is likely
that shareholders will wish to ensure that they have the same
(or compatible) arbitration clauses in both instruments
(which would in particular mean choosing Mauritius as the
seat of the arbitration in both clauses); but, even if that is not
the case, opting for arbitration in the constitution of the
company will ensure that the parties have parallel arbitral
proceedings rather than Court proceedings in one
jurisdiction and a competing arbitration in another, thereby
giving the parties more flexibility in the conduct of the
proceedings. For instance, in parallel arbitral proceedings,
the parties can cooperate to have the same arbitral tribunal
hear both disputes. Even without that cooperation, parties
and arbitral institutions are often able to have substantially
the same tribunal hear the two disputes.

The Rules of Court. The Rules of Court, adopted
concurrently with the IA(MP)A 2013, set out a detailed and
standalone procedural regime, completely disconnected from
domestic Court practice and procedure. As with the primary
legislation (which is accompanied by the Travaux

51 j.e. its constitution, what would formerly have been referred
to as the Memorandum and Articles (or ‘Mem & Arts’) of the
company.

30



Préparatoires), the Rules have been drafted with the aim of
being readily understandable and usable both by Mauritian
practitioners and by foreign users of the Mauritian
international arbitration regime. They set out a
comprehensive regime for all applications or matters arising
in Court under the Act or the New York Convention Act from
the filing of a motion to the Supreme Court seeking relief
under the Act or the New York Convention Act (a so-called
“arbitration claim”) to the ultimate disposal of such a motion.
The following features of the Rules of Court are noteworthy:

- The Rules make full use of the designation (made by
the Amending Act) of six ‘Designated Judges’ by
providing that all international arbitration claims are
to be heard by, or by panels composed exclusively of,
such Designated Judges;

- The Rules make allowance for the filing of evidence
by way of signed witness statements with minimal
formality (as has become current practice in
international arbitration), rather than by way of
sworn affidavits52;

- The Rules set out tight time limits under the direct
supervision of the Chief Justice so as to ensure that
arbitration claims are dealt with swiftly;

- Importantly, and in a significant departure from the
rules usually prevailing in Court proceedings in
Mauritius, the Rules expressly provide for a general
rule (subject to adaptation by the Court) that the
losing party in an arbitration claim shall pay the

52 As noted above, the IAA provides for sanctions where a

person knowingly makes a false witness statement: see section
45.
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actual (i.e. not nominal) legal costs of the prevailing
party.

Future developments. The project by the
Government of Mauritius to promote the development of
international arbitration in Mauritius has continued since the
Act was first promulgated. The permanent office of the PCA
in Mauritius opened in 2010. This was followed by the
establishment in 2011 of the LCIA-MIAC Arbitration Centre,
set up in collaboration with the London Court of
International Arbitration. Procedural rules specific to
international arbitration for the national courts were
introduced in June 2013. The official launch of the project
took place at an international conference, the Mauritius
International Arbitration Conference 2010, which was held
under the aegis of the ICC, the LCIA, UNCITRAL, ICSID, ICCA
and the PCA, in Mauritius on 13 and 14 December 2010. This
was followed by a second MIAC conference in 2012 and a
third MIAC conference in 2014, likewise held under the
auspices of those six institutions. The LCIA-MIAC Arbitration
Centre holds regular symposia and other events, and fosters
involvement from all interested parties through a Users’
Council. In 2016, Mauritius will be the first African country to
host the ICCA Congress, the largest international arbitration
conference. Finally, plans are in place to establish a purpose-
built international hearing centre, offering the highest level
of facilities for hearings and meetings held in Mauritius.

In line with the remarks made by the Honourable
Minister of Finance during the second reading of the
International Arbitration Bill, the Mauritian arbitration
legislation - indeed the whole Mauritian arbitration regime -
will continue to be monitored over the years in order to
detect any problems or possibilities for improvement, and
with a view to corresponding amendments being
implemented from time to time. Comments and suggestions
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in that respect should be sent to the dedicated e-mail
address set up by the Attorney General of Mauritius:
internationalarbitration@govmu.org.
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AN ACT

To promote the use of Mauritius as a jurisdiction of
choice in the field of international arbitration,
to lay down the rules applicable to such
arbitrations and
to provide for related matters

ENACTED by the Parliament of Mauritius, as follows -
PART I - PRELIMINARY
1. Short title

This Act may be cited as the International Arbitration
Act 2008.

2. Interpretation

(1) InthisAct-

“Amended Model Law” means the Model Law on
International Commercial Arbitration adopted
by UNCITRAL on 21 June 1985, as amended on 7
July 2006;

“arbitration” means any arbitration, whether or
not administered by a permanent arbitral
institution;

“arbitration agreement” means an agreement by
the parties to submit to arbitration all or certain
disputes which have arisen or may arise
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between them in respect of a defined legal
relationship, whether contractual or not;

“arbitral tribunal” means a sole arbitrator or a
panel of arbitrators;

“CLOUT database” means the database of case
law on UNCITRAL texts (CLOUT), maintained by
UNCITRAL and accessible inter alia on the
website of UNCITRAL;

“costs of the arbitration” means the costs of the

PCA in discharging its functions under this Act,

the fees and expenses of the arbitral tribunal,

the legal and other expenses of parties, and any

other expenses related to the arbitration;

“Court” -

(a) means a Court in Mauritius; and

(b) includes, where appropriate, a body or
organ of the judicial system of a foreign
State; but

(c) doesnotinclude the PCA;

“data message” -

(a) means information generated, sent,

received or stored by electronic, magnetic,
optical or similar means; and
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(b) includes electronic data interchange
(EDI), electronic mail, telegram, telex or
telecopy;

“Designated Judge” means a Judge nominated by
the Chief Justice under section 43;

“domestic arbitration” means any arbitration
with its juridical seat in Mauritius, other than an
international arbitration;

“electronic = communication” means any
communication between parties by means of a
data message;

“GBL Company” means a company holding a
Global Business Licence under the Financial
Services Act;

“international arbitration” means any
arbitration where -

(a) the parties to the arbitration agreement
have, at the time of the conclusion of that
agreement, their place of business in
different States;

(b) one of the following places is situated
outside the State in which the parties have
their place of business -

(i)  thejuridical seat of the arbitration,

if determined in, or pursuant to, the
arbitration agreement; or
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(ii) any place where a substantial part
of the obligations of the commercial
relationship is to be performed or
the place with which the subject
matter of the dispute is most closely
connected;

(c)  the parties have expressly agreed that the
subject matter of the arbitration
agreement relates to more than one State
or that this Act is to apply to their
arbitration; or

(d) the arbitration arises under an arbitration
clause included in the constitution of a
GBL company pursuant to section 3D;

“International Arbitration Rules” means Rules
made under section 198 of the Courts Act for the
purposes of this Act and the Convention on the
Recognition and Enforcement of Foreign Arbitral
Awards Act;

“juridical seat” means the juridical seat of an
arbitration referred to in section 10;

“Model Law jurisdictions” means jurisdictions
which have, or have substantially, adopted the
Model Law;

“New York Convention” means the Convention on
the Recognition and Enforcement of Foreign
Arbitral Awards signed at New York on 10 June
1958;
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“PCA” means the Permanent Court of Arbitration,
having its seat at The Hague, acting through its
Secretary-General;

“UNCITRAL” means the United Nations
Commission on International Trade Law.

(1A) For the purposes of determining whether an
arbitration is an international arbitration-

(a)

(b)

where a party has more than one place of
business, its place of business shall be that
which has the closest relationship with
the arbitration agreement;

where a party does not have a place of
business, reference shall be made to its
habitual residence.

(2) Unless otherwise agreed by the parties, any

request or other written communication in an arbitration
governed by this Act shall be deemed to have been received
on the day on which it is delivered where -

(a)

it is delivered to the addressee personally
or at its place of business, habitual
residence or mailing address or, if none of
these can be found after making a
reasonable inquiry, it is sent to the
addressee’s last-known place of business,
habitual residence or mailing address by
registered letter or any other means
which provides a record of the attempt to
deliver it; and

43



(b) the means of communication used is any
means of communication, electronic or
otherwise, that provides a record of
despatch and receipt of  the
communication, including delivery against
receipt, registered post, courier, facsimile
transmission, telex or telegram.

(3) Where a provision of this Act, save for section
28, leaves the parties free to determine a certain issue, such
freedom includes the right of the parties to authorize a third
party, including an institution, to make that determination.

(4) Where a provision of this Act refers to the fact
that the parties have agreed or that they may agree or in any
other way refers to an agreement of the parties, such
agreement includes any arbitration rules referred to in that
agreement.

(5) Where a provision of this Act, other than
sections 27(a) and 37(2)(a), refers to a claim, it also applies
to a counterclaim, and where it refers to a defence it also
applies to a defence to such counterclaim.

2A. Extent of Court intervention

In matters governed by this Act, no Court shall
intervene except where so provided in this Act.

2B. International origin and general principles

In applying and interpreting this Act and in developing
the law applicable to international arbitration in Mauritius -
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(a)

(b)

(c)

regard shall be had to the origin of the Amended
Model Law, the corresponding provisions of
which are set out in the Third Schedule, and to
the need to promote uniformity in the
application of the Model Law and the
observance of good faith;

any question concerning matters governed by
the Amended Model Law which is not expressly
settled in that Law shall be settled in conformity
with the general principles on which that Law is
based; and

recourse may be had to international materials
relating to the Amended Model Law and to its
interpretation, including -

(i)  relevant reports of UNCITRAL;

(i) relevant reports and analytical
commentaries of the  UNCITRAL
Secretariat;

(iii) relevant case law from other Model Law
jurisdictions, including the case law
reported by UNCITRAL in its CLOUT
database; and

(iv) textbooks, articles and  doctrinal
commentaries on the Amended Model
Law.
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2C. Disconnection of international arbitration from
domestic arbitration and regime

(1) In applying and interpreting this Act and the
Convention on the Recognition and Enforcement of Foreign
Arbitral Awards Act, and in developing the law applicable to
international arbitration in Mauritius, no recourse shall be
had to, and no account shall be taken of, the law or procedure
relating to domestic arbitration.

(2) Inparticular, and for the avoidance of doubt -

(a) any existing rules concerning the reliance on
evidence, the service of proceedings out of the
jurisdiction of Mauritius, or any other matter
shall not apply to applications made to a Court,
or matters arising, under this Act or the
Convention on the Recognition and Enforcement
of Foreign Arbitral Awards Act;

(b)  specific rules of Court may be made pursuant to
section 198 of the Courts Act, setting out a
comprehensive and stand-alone procedural
code for the applications and matters referred
to in paragraph (a); and

(c)  rules made pursuant to paragraph (b) may make
provision for inter alia -

(i) the hearing of the applications and
matters by Designated Judges so that all
applications and matters are heard and
determined by Judges with specialist
knowledge in the field of international
arbitration;
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(ii) the service of proceedings out of the
jurisdiction by electronic means or
courier;

(iii) the payment of security for costs; and

(iv) the assessment and payment of costs by
the parties and their legal
representatives, arising out of the
applications and matters.

2D. Waiver ofright to object

A party which knows, or could with reasonable
diligence have known, that any provision of this Act from
which the parties may agree to derogate or any requirement
under the arbitration agreement has not been complied with,
but proceeds with the arbitration proceedings without
stating an objection to the non-compliance within a
reasonable time or such time as may have been agreed upon
by the parties shall be deemed to have waived its right to
object.

PART IA - SCOPE OF APPLICATION
3. Temporal application

(1) This Act shall not apply to arbitration
proceedings initiated before its commencement.

(2) This Act shall apply to arbitration proceedings
initiated on or after its commencement under an arbitration
agreement, irrespective of the date on which the arbitration
agreement was entered into.
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3A. Material application

(1)  Subject to subsection (2) and section 3B, this Act
shall apply to an international arbitration only where its
juridical seat is in Mauritius.

(2) Sections 5, 6, 22 and 23 shall apply to every
international arbitration, whether or not its juridical seat is
in Mauritius.

3B. Application of First Schedule

Subject to section 3D, the First Schedule or any of its
provisions shall apply to an international arbitration only
where the parties so agree by making express reference to
that Schedule or to that specific provision.
3C. Determination of threshold issues

(1)  Subject to section 10(1), any issue as to -

(a) whether an arbitration is an international
arbitration;

(b) whether the juridical seat of an
international arbitration is in Mauritius;
or

(c)  whether the First Schedule or any of its
provisions applies to an international

arbitration,

shall be determined by the arbitral tribunal.

48



(2) Where an issue referred to in subsection (1)
arises before a Court or the PCA -

(a) where the arbitral tribunal has been
constituted, that Court or the PCA shall
decline to decide that issue and refer it for
determination by the arbitral tribunal;

(b) where the arbitral tribunal has not yet
been constituted, the Court or the PCA
may make a provisional determination on
the issue pending the determination by
the arbitral tribunal.

3D. Arbitration clause in constitution of GBL company

(1) The shareholders of a GBL company may include
an arbitration clause in the constitution of the company,
which provides that any dispute arising out of the
constitution of the company shall be referred to arbitration
under this Act.

(2) Notwithstanding any agreement to the contrary,
the juridical seat of any arbitration under this section shall be
Mauritius and the First Schedule shall apply to that
arbitration.

(3) The shareholders of a GBL company may
incorporate an arbitration agreement in the constitution of
the company, whether by reference to the model arbitration
clause contained in the Second Schedule or otherwise -

(a) at the time of the incorporation of the
company; or
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(b) at any time after the incorporation of the
company, by a unanimous resolution of all
the current shareholders.

(4) Nothing in this section shall limit -

(a) the right of the shareholders of a GBL
company to agree to the arbitration of a
dispute concerning or arising out of an
agreement other than the constitution of
the company, such as a shareholders’
agreement; or

(b)  the right of a GBL company to agree to the
arbitration of a dispute between itself and
a third party,

and subsection (2) shall not apply to any such
arbitration.

3E. Miscellaneous provisions on scope of application
(1) This Act shall bind the State.

(2) The fact that an enactment confers jurisdiction
on a Court but does not provide for the determination of the
matter by arbitration shall not per se mean that a dispute
about the matter is not capable of determination by
arbitration.

(3) Where any other enactment provides for the
arbitration of a dispute, this Act shall not apply to an
arbitration arising under that other enactment.

50



PART II - INITIATION OF PROCEEDINGS
4. Arbitration agreement
(1)  An arbitration agreement -

(a) may be in the form of an arbitration clause
in a contract or other legal instrument or
in the form of a separate agreement; and

(b)  shall be in writing.
(2) An arbitration agreement is in writing where -

(a) its contents are recorded in any form,
whether or not the arbitration agreement
or the contract has been concluded orally,
by conduct, or by other means;

(b) it is concluded by an electronic
communication and the information
contained in it is accessible so as to be
usable for subsequent reference; or

(c) it is contained in an exchange of
statements of claim and defence in which
the existence of an agreement is alleged
by one party and not denied by the other.

(3) The reference in a contract to a document
containing an arbitration clause constitutes an arbitration
agreement in writing where the reference is such as to make
that clause part of the contract.
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5. Substantive claim before Court

(1) Where an action is brought before any Court,
and a party contends that the action is the subject of an
arbitration agreement, that Court shall automatically transfer
the action to the Supreme Court, provided that that party so
requests not later than when submitting his first statement
on the substance of the dispute.

(2) The Supreme Court shall, on a transfer under
subsection (1), refer the parties to arbitration unless a party
shows, on a prima facie basis, that there is a very strong
probability that the arbitration agreement may be null and
void, inoperative or incapable of being performed, in which
case it shall itself proceed finally to determine whether the
arbitration agreement is null and void, inoperative or
incapable of being performed.

(3) Where the Supreme Court finds that the
agreement is null and void, inoperative or incapable of being
performed, it shall transfer the matter back to the Court
which made the transfer.

(4) Where an action referred to in subsection (1)
has been brought, arbitral proceedings may nevertheless be
commenced or continued, and one or more awards may be
made, while the issue is pending before any Court.

6. Compatibility of interim measures

(1) It is not incompatible with an arbitration
agreement for a party to request, before or during arbitral
proceedings, from the Supreme Court or a Court in a foreign
state an interim measure of protection in support of
arbitration and for the Court to grant such a measure.
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(2) An application to the Supreme Court under
subsection (1) shall be made and determined in accordance
with section 23.

7.  Death or bankruptcy or winding up of party

(1) Unless otherwise agreed by the parties, an
arbitration agreement is not discharged by the death,
bankruptcy or winding up of a party and may be enforced by
or against the representatives of that party.

(2) Subsection (1) shall not affect the operation of
any enactment by virtue of which a substantive right or
obligation is extinguished by death, bankruptcy or winding

up.
8. Consumer arbitration agreement
(1) Where -

(a) a contract contains an arbitration
agreement; and

(b) aperson enters into that contract as a
consumetr,

the arbitration agreement shall be enforceable
against the consumer only if the consumer, by separate
written agreement entered into after the dispute has arisen,
certifies that, having read and understood the arbitration
agreement, he agrees to be bound by it.

(2) For the purposes of subsection (1), a person
enters into a contract as a consumer where -
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(a) heisanatural person; and

(b)  he enters into the contract otherwise than
as a trader; and

(c)  the other party to the contract enters into
that contract as a trader.

(3) Subsection (1) shall apply to every contract
containing an arbitration agreement entered into in
Mauritius even where the contract provides that it shall be
governed by a law other than Mauritius law.

9. Commencement of proceedings

Unless otherwise agreed by the parties, the arbitral
proceedings in respect of a particular dispute commence on
the date on which a request by one party for that dispute to
be referred to arbitration is received by the other party.

10. Juridical seat

(1) Subject to section 3C(2)(b), unless otherwise
agreed by the parties, the juridical seat of the arbitration
shall be determined by the arbitral tribunal having regard to
the circumstances of the case.

(2) Unless otherwise agreed by the parties, and
notwithstanding subsection (1), the arbitral tribunal may
meet at such geographical location as it considers
appropriate for consultation among its members, for hearing
witnesses, experts or the parties, or for inspection of goods
or other property or documents.
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PART III - THE ARBITRAL TRIBUNAL
11. Number of arbitrators
Unless otherwise agreed by the parties -
(a)  the number of arbitrators shall be 3; and

(b) an agreement that the number of
arbitrators shall be an even number shall
be understood as requiring the
appointment of an additional arbitrator as
presiding arbitrator.

12. Appointment of arbitrators

(1) Unless otherwise agreed by the parties, no
person shall be precluded by reason of his nationality from
acting as an arbitrator.

(2)  Subject to subsections (4) and (5), the parties
are free to agree on a procedure for appointing the arbitral
tribunal.

(3) Insofar as there is no agreement pursuant to
subsection (2) -

(a) inan arbitration with 3 arbitrators -

(i) each party shall appoint one
arbitrator, and the 2 arbitrators
thus appointed shall appoint the
third arbitrator who shall act as
presiding arbitrator; and
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(b)

()

(d)

(i) where a party fails to appoint an
arbitrator within 30 days of receipt
of a request to do so from the other
party, or where the 2 arbitrators fail
to agree on the third arbitrator
within 30 days of their
appointment, the appointment shall
be made, on the request of a party,
by the PCA;

in an arbitration with a sole arbitrator,
where the parties have failed to agree on
the arbitrator within 30 days of receipt of
a request from a party, he shall be
appointed, on the request of a party, by
the PCA;

where the arbitral tribunal is to be
composed of a number of arbitrators
other than one or 3, the arbitrators shall
be appointed according to the method
agreed upon by the parties, or, if those
methods fail, in accordance with
subsections (4) and (5); and

where there are multiple claimants or
respondents, the multiple claimants,
jointly, and the multiple respondents,
jointly, shall each appoint an arbitrator,
and the 2 arbitrators thus appointed shall
appoint the third arbitrator who shall act
as presiding arbitrator or, if this method
of appointment fails, the appointment
shall be made in accordance with
subsections (4) and (5).
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(4) Where, under an appointment procedure agreed
upon by the parties -

(a) a party fails to act as required under that
procedure;

(b) the parties, or any arbitrators already
appointed, are unable to reach an
agreement expected of them under that
procedure; or

() a third party, including an arbitral
institution, fails to perform any function
entrusted to it under that procedure,

any party may request the PCA to take any
necessary measures, unless the agreement on the
appointment procedure provides other means for securing
the appointment.

(5) Inthe event of any other failure to constitute the
arbitral tribunal, any party may request the PCA to take any
necessary measures, unless the agreement on the
appointment procedure provides other means for resolving
the failure.

(6) The measures which the PCA may take under
subsections (4) and (5) shall include -

(a) giving directions as to the making of any
necessary appointments;

(b)  directing that the arbitral tribunal shall be

constituted by such appointments (or
anyone or more of them) as have been made;
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(c) revoking any appointment already made;

(d) appointing or reappointing any or all of
the arbitrators; and

(e) designating any arbitrator as the
presiding arbitrator.

(7) The PCA, in appointing an arbitrator, shall have
due regard to any qualifications required of the arbitrator by
the agreement of the parties and to such considerations as
are likely to secure the appointment of an independent and
impartial arbitrator and, in the case of a sole or third or
presiding arbitrator, shall also take into account the
advisability of appointing an arbitrator of a nationality other
than those of the parties.

13. Grounds for challenge of arbitrator

(1) Where a person is approached in connection
with his possible appointment as an arbitrator, he shall
disclose any circumstance likely to give rise to justifiable
doubts as to his impartiality or independence.

(2)  An arbitrator, from the time of his appointment
and throughout the arbitral proceedings, shall without delay
disclose any circumstance referred to in subsection (1) to the
parties unless they have already been informed of it by him.

(3) Subject to subsection (4), an arbitrator may be
challenged only if circumstances exist that give rise to
justifiable doubts as to his impartiality or independence, or if
he does not possess qualifications agreed to by the parties.
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(4) A party may challenge an arbitrator appointed
by him, or in whose appointment it has participated, only for
reasons of which it becomes aware after the appointment has
been made.

14. Procedure for challenge of arbitrator

(1)  Subject to subsections (3) and (4), the parties
are free to agree on a procedure for challenging an
arbitrator.

(2) Failing an agreement pursuant to subsection (1) -

(a) a party who intends to challenge an
arbitrator shall, within 15 days after
becoming aware of the constitution of the
arbitral tribunal or after becoming aware
of any circumstance referred to in section
13(3), send a written statement of the
reasons for the challenge to the arbitral
tribunal; and

(b) unless the challenged arbitrator
withdraws from his office or the other
party agrees to the challenge, the arbitral
tribunal shall decide on the challenge.

(3) Where a challenge under any procedure agreed
by the parties or under the procedure set out in subsection
(2) is not successful, the challenging party may, within 30
days after having received notice of the decision rejecting the
challenge, request the PCA to decide on the challenge.
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(4) While a request under subsection (3) is pending,
the arbitral tribunal, including the challenged arbitrator, may
continue the arbitral proceedings and make one or more
awards.

15. Failure or inability to act

(1) Where an arbitrator becomes de jure or de facto
unable to perform his functions or for any other reason fails
to act without undue delay, his mandate terminates if he
withdraws from his office or if the parties agree on the
termination.

(2) Where a controversy remains concerning any
ground referred to in subsection (1), any party may request
the PCA to decide on the termination of the mandate.

(3) Where, under this section or section 14, an
arbitrator withdraws from his office or a party agrees to the
termination of the mandate of an arbitrator, this does not
imply acceptance of the validity of any ground referred to in
this section or section 13(3).

16. Replacement of arbitrator

(1) Where the mandate of an arbitrator terminates
under section 14 or 15 or because of his withdrawal from
office for any other reason or because of the revocation of his
mandate by agreement of the parties or in any other case of
termination of his mandate save under section 12(6), a
substitute arbitrator shall, subject to this section, be
appointed according to the procedure that was applicable to
the appointment of the arbitrator being replaced.
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(2) Unless otherwise agreed by the parties, where a
party or the other members of the arbitral tribunal consider
that an arbitrator has resigned for unacceptable reasons or
refuses or fails to act without undue delay, that party or the
other members of the arbitral tribunal may apply to the PCA
to request the replacement of the arbitrator or the
authorisation for the other members of the arbitral tribunal
to continue the arbitration without the participation of that
arbitrator.

(3) In determining how and whether to act under
subsection (2), the PCA shall take into account the stage of
the arbitration, any explanation made by the arbitrator for
his conduct and such other matters as it considers
appropriate in the circumstances of the case.

(4) Where, following an application under
subsection (2), the PCA decides that the arbitrator is to be
replaced, the PCA shall decide whether the replacement
should be made applying the procedure that was applicable
to the appointment of the arbitrator being replaced or
whether the PCA should itself appoint the substitute
arbitrator having regard to section 12(7).

17. Hearing following replacement of arbitrator

Unless otherwise agreed by the parties, where under
section 14, 15 or 16 an arbitrator is replaced, the
proceedings shall resume at the stage where the arbitrator
who was replaced ceased to perform his functions, unless the
arbitral tribunal decides that the proceedings should resume
at an earlier stage.
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18. Fees and expenses of arbitrators

(1) The parties shall be jointly and severally liable
to pay to the arbitrators such reasonable fees and expenses
as are appropriate in the circumstances.

(2) Where the arbitrators’ remuneration would
otherwise be the subject of no other scrutiny by an arbitral
institution chosen by the parties or otherwise, any party may
apply to the PCA, on notice to the other parties and to the
arbitrators, which may order that the amount of the
arbitrators' fees and expenses shall be adjusted and fixed in
such manner and upon such terms as it may direct.

19. Protection from liability and finality of decisions

(1) An arbitrator shall not be liable for anything
done or omitted in the discharge or purported discharge of
his functions as arbitrator unless the act or omission is
shown to have been in bad faith.

(2) An arbitral or other institution or person
designated or requested by the parties to appoint or
nominate an arbitrator shall not be liable -

(a) for anything done or omitted in the
discharge or purported discharge of that
function unless the act is shown to have
been in bad faith;

(b) by reason of having appointed or
nominated the said arbitrator, for anything
done by the arbitrator or his employees or
agents in the discharge or purported
discharge of his functions as arbitrator.
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(3) The PCA shall not be liable for anything done or
omitted in the discharge or purported discharge of its
functions under this Act.

(4) Subsections (1), (2) and (3) apply to an
employee or agent of an arbitrator, of an arbitral institution,
or of the PCA as they apply to the arbitrator, to the arbitral
institution or to the PCA.

(5) Subject only to the right of recourse under
section 39 against awards rendered in the arbitral
proceedings, all decisions of the PCA under this Act shall be
final and subject to no appeal or review.

20. Competence as to jurisdiction

(1) An arbitral tribunal may rule on its own
jurisdiction, including on any objection with respect to the
existence or validity of the arbitration agreement.

(2) An arbitration clause which forms part of a
contract shall be treated for the purposes of subsection (1) as
an agreement independent of the other terms of the contract,
and a decision by the arbitral tribunal that the contract is null
and void shall not entail ipso jure the invalidity of the
arbitration clause.

(3) (a) Subject to subsection (5), a plea that the
arbitral  tribunal does not have
jurisdiction shall be raised not later than
the submission of the statement of
defence.

(b) A party shall not be precluded from
raising such a plea by the fact that it has
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appointed, or participated in the
appointment of, an arbitrator.

(4) Subject to subsection (5), a plea that the arbitral
tribunal is exceeding the scope of its authority shall be raised
as soon as the matter alleged to be beyond the scope of its
authority is raised during the arbitral proceedings.

(5) The arbitral tribunal may admit a later plea
under subsection (3) or (4) if it considers the delay justified.

(6) The arbitral tribunal may rule on a plea referred
to in subsection (3) or (4) as a preliminary question or in an
award on the merits.

(7)  Where the arbitral tribunal rules on the plea as a
preliminary question, any party may, within 30 days after
having received notice of that ruling, request the Supreme
Court to decide the matter, and, while such a request is
pending, the arbitral tribunal may continue the arbitral
proceedings and make one or more awards.

PART IV - INTERIM MEASURES
21. Interim measures by Tribunal

(1) Unless otherwise agreed by the parties, the
arbitral tribunal may, at the request of a party, grant interim
measures, in the form of an award or in another form, by
which, at any time before making the award by which the
dispute is finally decided, the arbitral tribunal orders a party
to -

(@) maintain or restore the status quo
pending determination of the dispute;
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(b)

(c)

(d)

(e)

take action that would prevent, or refrain
from taking action that is likely to cause
current or imminent harm or prejudice to
the arbitral process itself;

provide a means of preserving assets out
of which a subsequent award may be
satisfied;

preserve evidence that may be relevant
and material to the resolution of the

dispute; or

provide security for costs.

(2) The party requesting an interim measure under
subsection (1)(a), (b) or (c) shall satisfy the arbitral tribunal

that -

(a)

(b)

harm not adequately reparable by an
award of damages is likely to result if the
measure is not ordered, and such harm
substantially outweighs the harm that is
likely to result to the party against whom
the measure is directed if the measure is
granted; and

there is a reasonable possibility that the
requesting party will succeed on the
merits of the claim.

(3) With regard to a request for an interim measure

under subsection (1)(d) or (e), the requirements in
subsection (2) shall apply only to the extent the arbitral
tribunal considers appropriate.
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(4) The arbitral tribunal's determination of the
existence of a reasonable possibility of success on the merits
under subsection (2)(b) shall not affect the arbitral tribunal's
independence and impartiality, or its power to make any
subsequent determination of the merits.

(5) The arbitral tribunal may modify, suspend or
terminate an interim measure it has granted on application
of any party or, in exceptional circumstances and on prior
notice to the parties, on the arbitral tribunal's own initiative.

(6) The arbitral tribunal may require the party
requesting an interim measure to provide appropriate
security in connection with the measure.

(7) The arbitral tribunal may require any party
promptly to disclose any material change in the
circumstances on the basis of which the measure was
requested or granted.

(8) The arbitral tribunal may, at any time in the
arbitral proceedings, order the party who requested the
interim measure to pay damages and costs to another party
where the arbitral tribunal determines that, in the
circumstances, the measure requested should not have been
granted.

22. Recognition and enforcement of interim measures

(1) An interim measure granted by an arbitral
tribunal shall, subject to this section, be recognised as
binding and, unless otherwise provided by the arbitral
tribunal, enforced on application to the Supreme Court,
irrespective of the country in which it was issued.
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(2) The party who is seeking or has obtained
recognition or enforcement of an interim measure shall
promptly inform the Supreme Court of any termination,
suspension or modification of that measure.

(3) The Supreme Court may, on an application for
recognition or enforcement of an interim measure and if it
considers it proper, order the requesting party to provide
appropriate security if the arbitral tribunal has not already
made a determination with respect to security or where such
a decision is necessary to protect the rights of third parties.

(4) Recognition or enforcement of an interim
measure may be refused only -

(a) at the request of the party against whom
it is invoked where the Court is satisfied
that -

(i) the refusal is warranted on a
ground set out in section 39(2)(a);

(ii) the arbitral tribunal's decision with
respect to the provision of security
in connection with the measure
issued by the arbitral tribunal has
not been complied with; or

(iii) the interim measure has been
terminated or suspended by the
arbitral tribunal or, where so
empowered, by the Court of the
State in which the arbitration takes
place or under the law of which that
interim measure was granted; or
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(b)  where the Court finds that -

(i)  the measure is incompatible with
the powers conferred on the Court
unless the Court decides to
reformulate the measure to the
extent necessary to adapt it to its
own power and procedures for the
purposes of enforcing that measure
and  without modifying its
substance; or

(i) any of the grounds set out in
section 39(2)(b) apply to the
recognition and enforcement of the
measure.

(5) Any determination made by the Court on any
ground in subsection (4) shall be effective only for the
purposes of the application to recognise and enforce the
interim measure. The Court where recognition or
enforcement is sought shall not, in making that
determination, undertake a review of the substance of the
interim measure.

23. Powers of Supreme Court to issue interim
measures

(1) (a) The Supreme Court shall have the same
power to issue an interim measure in relation to arbitration
proceedings as it has in relation to proceedings in Court,
whether the juridical seat of the arbitration is in Mauritius
or not, and whether that power is usually exercised by a
Judge in Chambers or otherwise.
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(b) In exercising a power referred to in
paragraph (a), the Court shall have regard to the specific
features of international arbitration.

(2) Unless the parties otherwise agree, the power
referred to in subsection (1)(a) shall be exercised in
accordance with subsections (2A) to (6).

(2A) The Court shall exercise the power referred to in
subsection (1)(a) in such a manner as to support, and not to
disrupt, the existing or contemplated arbitration
proceedings.

(3) Where the case is one of urgency, the Court may,
on the ex parte application of a party or proposed party to
the arbitral proceedings, make such order as it thinks
necessary.

(4) Where the case is not one of urgency, the Court
shall act only on the application of a party to the arbitral
proceedings made -

(a) on notice to the other parties and to the
arbitral tribunal; and

(b) with the permission of the arbitral
tribunal or the agreement in writing of the
other parties.

(5) The Court shall act only if or to the extent that
the arbitral tribunal, and any arbitral or other institution or
person vested by the parties with power in that regard, has
no power or is unable for the time being to act effectively.
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(6) Where the Court so orders, an order made by it
under this section shall cease to have effect on the order of
the arbitral tribunal or of any such arbitral or other
institution or person having power to act in relation to the
subject matter of the order.

PART V - CONDUCT OF ARBITRAL PROCEEDINGS
24. Duties and powers of Tribunal
(1) Every arbitral tribunal shall -

(a) treat the parties with equality and give
them a reasonable opportunity of
presenting their case; and

(b) adopt procedures suitable to the
circumstances of the case, avoiding
unnecessary delay and expenses, so as to
provide a fair and efficient means for the
resolution of the dispute between the
parties.

(2)  Subject to this Act, the parties are free to agree
on the procedure to be followed by the arbitral tribunal in
conducting the proceedings.

(3) Failing such agreement, the arbitral tribunal
may, subject to this Act, conduct the arbitration in such
manner as it considers appropriate, and determine all
procedural and evidential matters including -

(a) where and when the proceedings are to be
held;
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(b)

(c)

(d)

(e)

(0

(8)

(h)

the language to be wused in the
proceedings;

whether any written statement of claim
and defence are to be used, when these
should be supplied and the extent to
which such statements can be later
amended;

whether any document should be
disclosed between, and produced by, the
parties and at what stage;

whether any question should be put to
and answered by the parties;

whether to apply rules of evidence (or any
other rules) as to the admissibility,
relevance or weight of any material
sought to be tendered on any matters of
fact or opinion, and the time, manner and
form in which such material should be
exchanged and presented;

whether and to what extent the arbitral
tribunal should itself take the initiative in
ascertaining the facts and the law; and

whether and to what extent the arbitral
tribunal should administer oaths or take
affirmations from any witness for the
purposes of his examination before tile
arbitral tribunal.
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25. Statements of claim and defence

(1)  Subject to section 24, within the time agreed by
the parties or determined by the arbitral tribunal, the
claimant shall state the facts supporting its claim, the points
at issue and the relief or remedy sought, and the respondent
shall state its defence in respect of these particulars, unless
the parties have otherwise agreed as to the required
elements of such statements.

(2) Subject to subsection 24, unless otherwise
agreed by the parties, any party may amend or supplement
its claim or defence during the course of the arbitral
proceedings, unless the arbitral tribunal considers it
inappropriate to allow such amendment having regard to the
delay in making it.

26. Hearing

(1) Subject to subsection (2), unless otherwise
agreed by the parties, the arbitral tribunal shall decide
whether to hold oral hearings for the presentation of
evidence or for oral argument, or whether the proceedings
shall be conducted on the basis of documents and other
materials.

(2) Unless otherwise agreed by the parties, the
arbitral tribunal shall hold a hearing at an appropriate stage
of the proceedings, if so requested by a party.

(3) The parties shall be given sufficient advance
notice of any hearing and of any meeting of the arbitral
tribunal for the purpose of inspection of goods, other
property or documents.
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(4) Every statement, document or other
information supplied to the arbitral tribunal by a party shall
be communicated to all other parties.

(5) Any further statement, document or information
received by the arbitral tribunal (whether from an expert
appointed by the arbitral tribunal under section 28 or
otherwise) on which the arbitral tribunal might rely in
making its decision shall also be communicated by the
arbitral tribunal to all parties.

27. Default of party

Unless otherwise agreed by the parties, where without
showing sufficient cause -

(a) a claimant fails to communicate its statement of
claim in accordance with section 25, the arbitral
tribunal shall terminate the proceedings either
completely or in relation to that claimant where
there are multiple claimants unless a
counterclaim is pending against that claimant;

(b) arespondent fails to communicate its statement
of defence in accordance with section 25, the
arbitral tribunal shall continue the proceedings
without treating such failure in itself as an
admission of any of the claimant's allegations; or

(c) any party fails to appear at a hearing or to
produce documentary evidence, the arbitral
tribunal may continue the proceedings and
make one or more awards on the evidence
before it.
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28. Appointment of expert

(1) Unless otherwise agreed by the parties, the
arbitral tribunal may -

(a) appoint one or more experts to report to
it on any specific issue to be determined
by the arbitral tribunal; and

(b) require a party to give the expert any
relevant information or to produce, or to
provide access to, any relevant documents
goods or other property for his
inspection.

(2) Unless otherwise agreed by the parties, where a
party so requests or the arbitral tribunal considers it
necessary, the expert shall, after delivery of his written or
oral report, participate in a hearing where the parties have
the opportunity to put questions to him and to present
expert witnesses in order to testify on the points at issue.

29. Court assistance in taking evidence
(1) (@) The arbitral tribunal or a party with the
approval of the arbitral tribunal may request from the
Supreme Court assistance in taking evidence.
(b)  The Court may execute the request within
its competence and according to its rules on the taking of

evidence.

(2) For the purposes of subsection (1) the Supreme
Court may -
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(a) issue a witness summons to compel the
attendance of any person before an
arbitral tribunal to give evidence or
produce documents or other material; or

(b) order any witness to submit to
examination on oath before the arbitral
tribunal, or before an officer of the Court,
or any person for the use of the arbitral
tribunal.

30. Power of PCA to extend time limits

(1)  Unless the parties otherwise agree, the PCA may
extend any time limit agreed by the parties in relation to any
matter relating to the arbitral proceedings or specified in this
Act as having effect in default of such agreement, including
any time limit for commencing arbitral proceedings or for
making an award.

(2) An application for an order under subsection
(1) may be made -

(a) by any party to the arbitral proceedings on
notice to all other parties and to the

arbitral tribunal (if already constituted); or

(b) by the arbitral tribunal on notice to the
parties.

(3) The PCA shall not exercise its power to extend a
time limit unless it is satisfied that -

(a) any available recourse to the tribunal, or
to any arbitral or other institution or
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person vested by the parties with power
in that regard, has first been exhausted;

(b) a substantial injustice would otherwise
occur.

(4) Anorder under this section -

(a) may be made whether or not the time
limit has already expired;

(b) may be made on such terms as the PCA
thinks fit; and

(c) shall not affect the operation of any
applicable rule of limitation or
prescription.

31. Representation

Unless otherwise agreed by the parties, a party to
arbitral proceedings may be represented in the arbitral
proceedings by a law practitioner or other person chosen by
him, who need not be qualified to practise law in Mauritius
or in any other jurisdiction.

PART VI - THE AWARD
32. Rules applicable to substance of dispute
(1)  The arbitral tribunal shall decide the dispute in

accordance with such rules of law as are chosen by the
parties as applicable to the substance of the dispute.
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(2) Any designation of the law or legal system of a
State shall be construed, unless otherwise expressly
provided, as directly referring to the substantive law of that
State and not to its conflict of laws rules.

(3) Failing any designation by the parties, the
arbitral tribunal shall apply the law determined by the
conflict of laws rules which it considers applicable.

(4) The arbitral tribunal shall decide ex aequo et
bono or as amiable compositeur only if the parties have
expressly authorised it to do so.

(5) In all cases, the arbitral tribunal shall decide in
accordance with the terms of the contract and shall take into
account the usages of the trade applicable to the transaction.

33. Remedies and costs

(1) Unless otherwise agreed by the parties, the
arbitral tribunal -

(a) may make a declaration as to any matter
to be determined in the proceedings; and

(b) may order the payment of a sum of
money, in any currency; and

(c) has the same powers as a Court in
Mauritius -

(i) to order a party to do or refrain
from doing anything; and
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(d)

(ii) to order specific performance of a
contract; and

(iii) to order the rectification, setting
aside or cancellation of a deed or
other document; and

may award simple or compound interest
for such period and at such rate as it
considers meets the justice of the case.

(2) Unless otherwise agreed by the parties -

(a)

(b)

the costs of the arbitration shall be fixed and
allocated by the arbitral tribunal in an award,
applying the general principles that -

(i)  costs should follow the event except
where it appears to the arbitral
tribunal that this rule should not
apply or not apply fully in the
circumstances of the case; and

(i) the successful party should recover
a reasonable amount reflecting the
actual costs of the arbitration, and
not only a nominal amount; and

in the absence of an award fixing and
allocating the costs of the arbitration, each
party shall be responsible for its own costs,
and shall bear in equal share the costs of the
PCA, the fees and expenses of the arbitral
tribunal, and any other expenses related to
the arbitration.
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34. Decision making by panel of arbitrators

(1) Subject to subsections (2) and (3), in arbitral
proceedings with more than one arbitrator, any decision of
the arbitral tribunal shall be made, unless otherwise agreed
by the parties, by a majority of all its members.

(2) Any question relating to procedure may be
decided by a presiding arbitrator, if so authorised by the
parties or by all members of the arbitral tribunal.

(3) Unless otherwise agreed by the parties, where
there is no majority, any decision shall be made by the
presiding arbitrator alone.

35. Settlement

(1) Where during arbitral proceedings, the parties
settle the dispute, the arbitral tribunal shall terminate the
proceedings and, if requested by the parties and not objected
to by the arbitral tribunal, record the settlement in the form
of an arbitral award on agreed terms.

(2) Anaward on agreed terms shall -

(a) be made in accordance with section 36;
and

(b) state thatitis an award; and

(c) have the same status and effect as any
other award on the merits of the case.
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36. Form and contents of award

(1) Unless otherwise agreed by the parties, the
arbitral tribunal may make more than one award at different
points in time during the arbitration proceedings on different
aspects of the matters to be determined.

(2) The arbitral tribunal may, in particular, make an
award relating to -

(a) any specific issue in the arbitration; or

(b) a part only of the claims or counterclaims
submitted to it for decision.

(3) An award shall be made in writing and shall be
signed by the arbitrator or, in arbitral proceedings with more
than one arbitrator, by the majority of all members of the
arbitral tribunal or by the presiding arbitrator alone where
he is acting pursuant to section 34(3), provided that the
reason for any omitted signature is stated.

(4) An award shall state the reasons on which it is
based, unless the parties have agreed that no reasons are to
be given or the award is an award on agreed terms under
section 35.

(5) An award shall state the date on which the
award was made and shall always be deemed to have been
made at the juridical seat of the arbitration.

(6) After an award is made, a copy signed by the
arbitrators in accordance with subsection (3) shall be
delivered to each party.
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(7) An award shall be final and binding on the
parties and on any person claiming through or under them
with respect to the matters determined therein, and may be
relied upon by any of the parties in any proceedings before
any arbitral tribunal or in any Court of competent
jurisdiction.

(8) Except in relation to interim measures granted
by the arbitral tribunal in the form of an award pursuant to
section 21, an award shall be final and binding on the arbitral
tribunal with respect to the matters determined therein.

(9) Where an award has been made, the arbitral
tribunal shall not, except as provided in section 21(5), 38 or
39(5), vary, review, add to or revoke the award.

37. Termination of proceedings

(1) The arbitral proceedings are terminated by the
final award or by an order of the arbitral tribunal in
accordance with subsection (2).

(2)  The arbitral tribunal shall issue an order for the
termination of the arbitral proceedings where -

(a) all claimants withdraw their claim, unless
a respondent objects and the arbitral
tribunal recognises a legitimate interest
on its part in obtaining a final settlement
of the dispute;

b the parties agree on the termination of the
p g
proceedings; or
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(c)

the arbitral tribunal finds that the
continuation of the proceedings has for
any other reason become unnecessary or
impossible.

(3) Subject to sections 38 and 39(5), the mandate of
the arbitral tribunal terminates with the termination of the
arbitral proceedings.

38. Correction, interpretation and additional award

(1) Within 30 days of the receipt of an award, or
such other period as may be agreed by the parties -

(a)

(b)

a party, with notice to all other parties,
may request the arbitral tribunal to
correct in the award any errors in
computation, any clerical or typographical
errors or any errors of a similar nature;
and

if so agreed by the parties, a party, with
notice to all other parties, may request the
arbitral tribunal to give an interpretation
of a specific part of the award.

(2) Where the arbitral tribunal considers a request
under subsection (1) to be justified, it shall make the
correction or give the interpretation within 30 days of

receipt of the request and any interpretation shall form part

of the award.

(3) The arbitral tribunal may correct any error of
the type referred to in subsection (1)(a) on its own initiative
within 30 days of the date of the award.
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(4) Unless otherwise agreed by the parties, within
30 days of receipt of an award, any party, with notice to all
other parties, may request the arbitral tribunal to make an
additional award as to claims presented in the arbitral
proceedings but omitted from the award, and where the
arbitral tribunal considers the request to be justified -

(a) it may issue further procedural directions
or hold further hearings in relation to the
claim omitted from the award if
necessary; and

(b) it shall make the additional award within
60 days

(5) The arbitral tribunal may extend, if necessary,
the period of time within which it shall make a correction,
interpretation or an additional award under subsection (2)
or (4).

(6) Section 36 shall apply to a correction or
interpretation of the award or to an additional award.

39. Exclusive recourse against award
(1) Any recourse against an arbitral award under
this Act may be made only by an application to the Supreme

Court for setting aside in accordance with this section.

(2) An arbitral award may be set aside by the
Supreme Court only where -

(a) the party making the application
furnishes proof that -
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(b)

M

(i)

(iii)

(iv)

@

a party to the arbitration
agreement was under some
incapacity or the agreement is not
valid under the law to which the
parties have subjected it or, failing
any indication thereon, under
Mauritius law; or

it was not given proper notice of
the appointment of an arbitrator or
of the arbitral proceedings or was
otherwise unable to present its
case; or

the award deals with a dispute not
contemplated by, or not falling
within the terms of, the submission
to arbitration, or contains a
decision on a matter beyond the
scope of the submission to
arbitration; or

the composition of the arbitral
tribunal or the arbitral procedure
was not in accordance with the
agreement of the parties or, failing
such agreement, was not in
accordance with this Act; or

the Court finds that -

the subject matter of the dispute is
not capable of settlement by
arbitration under Mauritius law;
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(ii) the award is in conflict with the
public policy of Mauritius;

(iii) the making of the award was
induced or affected by fraud or
corruption; or

(iv) a breach of the rules of natural
justice occurred during the arbitral
proceedings or in connection with
the making of the award by which
the rights of any party have been or
will be substantially prejudiced.

(3) Notwithstanding subsection (2)(a)(iii) and (iv) -

(a)

(b)

where decisions on matters submitted to
arbitration can be separated from
decisions on matters which were not so
submitted, only those parts of the award
which contain decisions on matters not
submitted may be set aside;

the Court shall not set aside an award on a
ground specified in subsection (2)(a)(iv)
where the agreement of the parties was in
conflict with a provision of this Act from
which the parties cannot agree to derogate.

(4) Anapplication for setting aside may not be made

after 3 months have elapsed from the date on which the
party making that application has received the award or, if a
request has been made under section 38, from the date on
which that request has been disposed of by the arbitral
tribunal.
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(5) The Court, when asked to set aside an award,
may, where appropriate and so requested by a party,
suspend the setting aside proceedings for a period of time
determined by it in order to give the arbitral tribunal an
opportunity to resume the arbitral proceedings or to take
such other action as in the arbitral tribunal's opinion will
eliminate the grounds for setting aside.

(6) Where an application is made to set aside an
award, the Court may order that any money made payable by
the award shall be brought into Court or otherwise secured
pending the determination of the application.

39A. Order setting aside arbitral award

The Supreme Court may, where it makes an order
setting aside an arbitral award or any part thereof under
section 39, and taking into account the grounds on which the
award or the relevant part thereof has been set aside, give
such other directives as it considers appropriate, including
directives relating to -

(a) the remittance of the matter to the arbitral
tribunal;

(b) the commencement of a new arbitration,
including the time within which such arbitration
shall be commenced;

(c) the future conduct of any proceedings the
parties to which were referred to arbitration

under section 5(2); or

(d) the bringing of any action, including the time
within which such action shall be brought, by
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any party to the arbitral award concerning any
matter which was the subject of the arbitral
award which was set aside by the Supreme
Court.

40. Recognition and enforcement

The Convention on the Recognition and Enforcement of
Foreign Arbitral Awards Act 2001 shall apply to the recognition
and enforcement of awards rendered under this Act.

PART VII - MISCELLANEOUS
41. Limitation and prescription

(1) No enactment relating to limitation or
prescription in Mauritius shall apply to arbitration
proceedings merely by reason of the fact that the juridical
seat of the arbitration is Mauritius.

(2) Unless otherwise agreed by the parties, the law
or rules of law determined under section 32 shall apply to
any issue of limitation or prescription arising in arbitral
proceedings under this Act.

(3) The Supreme Court may order that, in computing
the time prescribed for the commencement of proceedings in
respect of a dispute which was the subject of -

(a) an award which the Court orders to be set
aside or declares to be of no effect; or

(b) the affected part of an award which the
Court orders to be set aside in part or
declares to be of no effect in part,
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the period between the commencement of the arbitration
proceedings and the date of an order under paragraph (a) or
(b) shall be excluded.

42. Constitution of Supreme Court and appeal

(1)  Subject to subsection (1)(A), for the purposes of
any application or transfer to the Supreme Court under this
Act or of any other matter arising out of an arbitration
subject to this Act before the Supreme Court, the Court shall
be constituted by a panel of 3 Designated Judges, composed
of such Designated Judges as the Chief Justice may
determine.

(1A) Applications to the Supreme Court for interim
measures under sections 6(2) and 23 shall in the first
instance be made to, heard by and determined by a Judge in
Chambers who shall be a Designated Judge, but shall be
returnable before a panel of 3 Designated Judges, composed
of the Designated Judge who initially heard the matter and of
such 2 other Designated Judges as the Chief Justice may
determine.

(1B) (a) Any hearing before the Supreme Court
under this Act or the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards Act shall be held in
public, save that the Court may, upon the application of a
party, exclude from the proceedings persons other than the
parties and their legal representatives where -

(i)  all the parties so agree; or
(ii) the Court considers it to be

necessary or  expedient in
circumstances where publicity
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would prejudice the interests of
justice, taking into account the
specific features of international
arbitration, including any
expectation of confidentiality
which the parties may have had
when concluding their arbitration
agreement or any need to protect
confidential information.

(b) Notwithstanding paragraph (a), the
announcement of the decision of the Court shall be in public.

(1C) The Court may, on the application of one or all
of the parties and where the interests of justice so require,
prohibit the publication of all information relating to Court
proceedings under this Act.

(2) An appeal shall lie as of right to the Judicial
Committee of the Privy Council against any final decision of
the Supreme Court under this Act.

43. Designated Judge

(1) The Chief Justice shall nominate 6 Judges to
serve as Designated Judges under this Act and the
Convention on the Recognition and Enforcement of Foreign
Arbitral Awards Act.

(2) A Judge nominated by the Chief Justice under
subsection (1) shall remain a Designated Judge for a period of
5 years or until the end of his service as a Judge, whichever
occurs earlier, and may be eligible for re-nomination as
Designated Judge for further periods of 5 years.
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(3) A Judge’s nomination as Designated Judge shall
not affect his ability to carry out other business in the
Supreme Court.

44. Appeal to Judicial Committee

Any appeal to the Judicial Committee under section
42(2) against a final decision of the Supreme Court under
this Act or under section 4(3) of the Convention on the
Recognition and Enforcement of Foreign Arbitral Awards Act
shall be made in accordance with the procedure applicable to
appeals as of right under the Mauritius (Appeals to Privy
Council) Order 1968.

45, Witness statements

(1) Notwithstanding any other enactment, a witness
statement which complies with the International Arbitration
Rules shall be admissible in evidence in proceedings in Court
under this Act or under the Convention on the Recognition
and Enforcement of Foreign Arbitral Awards Act.

(2) Any person who, for the purposes of this Act or
the International Arbitration Rules, knowingly makes a
witness statement which is false in any material respect shall
commit an offence and shall, on conviction, be liable to a fine
not exceeding 10,000 rupees and to penal servitude for a
term not exceeding 3 years.
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FIRST SCHEDULE
[section 3B]

OPTIONAL SUPPLEMENTARY PROVISIONS FOR
INTERNATIONAL ARBITRATIONS

1. DETERMINATION OF PRELIMINARY POINT OF
MAURITIUS LAW BY COURT

(1) Notwithstanding section 2A of the Act, on an
application to the Supreme Court by any party -

(a) with the consent of the arbitral tribunal;
or

(b)  with the consent of every other party,

the Court shall have jurisdiction to determine any question of
Mauritius law arising in the course of the arbitration.

(2) The Court shall not entertain an application
under subparagraph (1)(a) with respect to any question of
Mauritius law unless it is satisfied that the determination of
the question of law concerned -

(a) might produce substantial savings in costs
to the parties; and

(b) might, having regard to all the
circumstances, substantially affect the
rights of one or more of the parties.

(3) For the purposes of this paragraph, "question of
Mauritius law" -
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(a) includes an error of law that involves an
incorrect interpretation of the applicable
law (whether or not the error appears on
the record of the decision); but

(b) does not include any question as to
whether -

(i)  the award or any part of the award
was supported by any evidence or
any sufficient or substantial
evidence; or

(ii) the arbitral tribunal drew the
correct factual inferences from the
relevant primary facts.

2. APPEALS ON QUESTIONS OF MAURITIUS LAW

(1) Notwithstanding sections 2A and 39 of the Act,
any party may appeal to the Supreme Court on any question
of Mauritius law arising out of an award with the leave of the
Court.

(2) The Court shall not grant leave under
subparagraph (1) unless it considers that, having regard to
all the circumstances, the determination of the question of
Mauritius law concerned could substantially affect the rights
of one or more of the parties.

(3) The Court may grant leave under subparagraph
(1) on such conditions as it thinks fit.

(4) On the determination of an appeal under this
paragraph, the Court may, by order -
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(a)  confirm, vary, or set aside the award; or

(b)  remit the award together with the Court's
opinion on the question of Mauritius law
which was the subject of the appeal, to the
arbitral tribunal for reconsideration or,
where a new arbitral tribunal has been
appointed, to that arbitral tribunal for
consideration;

and, where the award is remitted under subparagraph (b),
the arbitral tribunal shall, unless the order otherwise directs,
make the award not later than 3 months after the date of the
order.

(5) Where the award of an arbitral tribunal is varied
on an appeal under this paragraph, the award as varied shall
have effect (except for the purposes of this paragraph) as if it
were the award of the arbitral tribunal; and the party relying
on the award or applying for its enforcement in Mauritius
pursuant to section 40 of the Act shall supply the duly
authenticated original order of the Court varying the award
or a duly certified copy thereof

(6) Sections 39(5) and (6) of the Act shall apply to
an appeal under this paragraph as they apply to an
application for the setting aside of an award under that
section.

(7)  For the purposes of the New York Convention as
applicable in Mauritius -

(a) an appeal under this paragraph shall be
treated as an application for the setting
aside of an award; and
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(b) an award which has been remitted by the
Court under subparagraph (4)(b) to the
original or a new arbitral tribunal shall be
treated as an award which has been
suspended.

(8) For the purposes of this paragraph, "question of
Mauritius law” -

(a) includes an error of law that involves an
incorrect interpretation of the applicable
law (whether or not the error appears on
the record of the decision); but

(b) does not include any question as to
whether -

(i) the award or any part of the award
was supported by any evidence or
any sufficient or substantial
evidence; or

(ii) the arbitral tribunal drew the
correct factual inferences from the
relevant primary facts.

3. CONSOLIDATION OF ARBITRAL PROCEEDINGS

(1) Where 2 or more arbitral proceedings have the
same arbitral tribunal appointed in respect of each of the
arbitral proceedings the arbitral tribunal may, on the
application of at least one party in each of the arbitral
proceedings, order -
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(a)

(b)

(c)

those proceedings to be consolidated on
such terms as the arbitral tribunal thinks
just;

those proceedings to be heard at the same
time, or one immediately after the other;
or

any of those arbitral proceedings to be
stayed on such terms as it considers
appropriate.

(2) Where an application has been made to the
arbitral tribunal under subparagraph (1) and the arbitral
tribunal refuses or fails to make an order under that
subparagraph, the Supreme Court may, on application by a

party in any of the proceedings, make any such order as

could have been made by the arbitral tribunal.

(3) Where 2 or more arbitral proceedings do not
have the same arbitral tribunal appointed in respect of each
of the arbitral proceedings but each arbitral proceeding is
subject to this Act -

(a)

the arbitral tribunal of anyone of the
arbitral proceedings may, on the
application of a party in the proceedings,
provisionally order -

(i) the arbitral proceedings to be
consolidated with other arbitral
proceedings on such terms as the
arbitral tribunal thinks just;
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(b)

(c)

(d)

(e)

(ii)  the arbitral proceedings to be heard
at the same time as other arbitral
proceedings, or one immediately
after the other; or

(iii) any of those arbitral proceedings to
be stayed until after the
determination of any other of them;

an order shall cease to be provisional
where consistent provisional orders have
been made for all of the arbitral
proceedings concerned;

the arbitral tribunals may communicate
with each other for the purpose of
conferring on the desirability of making
orders under this subparagraph and of
deciding on the terms of any such order;

if a provisional order is made for at least
one of the arbitral proceedings concerned,
but the arbitral tribunal for another of the
proceedings refuses or fails to make such
an order (having received an application
from a party to make such an order), the
Supreme Court may, on application by a
party in any of the proceedings, make an
order or orders that could have been
made under this subparagraph;

if inconsistent provisional orders are

made for the arbitral proceedings, the
Supreme Court may, on application by a
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party in any of the proceedings, alter the
orders to make them consistent.

(4) Where arbitral proceedings are to be
consolidated under subparagraph (3), the arbitral tribunal
for the consolidated proceedings shall be that agreed on for
the purpose by all the parties to the individual proceedings,
but, failing such an agreement, the PCA shall appoint an
arbitral tribunal for the consolidated proceedings.

(5) An order or a provisional order may not be
made under this paragraph unless it appears -

(a) that some common question of law or fact
arises in all of the arbitral proceedings;

(b) that the rights to relief claimed in all of
the proceedings are in respect of, or arise
out of, the same transaction or series of
transactions; or

(c) that for some other reason it is desirable
to make the order or provisional order.

(6) Any proceedings before an arbitral tribunal for
the purposes of this paragraph shall be treated as part of the
arbitral proceedings concerned.

(7) Arbitral proceedings may be commenced or
continued, although an application to consolidate them is
pending under subparagraph (1) to (3) and although a
provisional order has been made in relation to them under
subparagraph (3).
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(8) Subparagraphs (1) and (3) apply in relation to
arbitral proceedings, whether or not all or any of the parties
are common to some or all of the proceedings, provided that
each of the parties to each of the arbitral proceedings in
respect of which consolidation is sought have by way of
arbitration agreement (as defined in this Act) consented to
consolidation pursuant to subparagraph (1) to (2).

(9) Nothing in this paragraph shall prevent the
parties to 2 or more arbitral proceedings from agreeing to
consolidate those proceedings and taking such steps as are
necessary to effect that consolidation.

4. JOINDER

On the application of any party to the arbitration, the
Supreme Court may in the exercise of its discretion
determine that one or more third persons should be joined
in the arbitration as a party, provided any such third person
and the applicant party have consented thereto in writing.
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SECOND SCHEDULE
[section 3D]

MODEL ARBITRATION PROVISIONS FOR GBL COMPANIES

1. Shareholders in a Mauritius GBL company ("the
Company") may incorporate an arbitration clause in the
constitution of the Company, as provided in section 3D of
the Act, by a unanimous resolution of shareholders in the
following form -

The shareholders of the Company hereby agree
that the constitution of the Company shall be
amended by the inclusion of the arbitration
clause set out in the Second Schedule to the
International Arbitration Act 2008. The chosen
arbitral institution is [name of institution]. The
number of arbitrators shall be [one or three].

2. The effect of the resolution referred to in paragraph 1
shall be the incorporation in the constitution of the
Company of the following arbitration clause -

(1)  Any dispute, controversy or claim arising out of
this constitution or the breach, termination or invalidity
thereof shall be settled by international arbitration under the
International Arbitration Act 2008 (referred to as the Act).

(2) The provisions of the First Schedule to the Act
shall apply to the arbitration.

(3) The arbitration shall be conducted pursuant to
the Rules of [name of institution]. Where no institution is
chosen, the arbitration shall be conducted pursuant to the
rules set out in the Act.
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(4) The number of arbitrators shall be [one or
three]. Where no option is chosen, the default rules set out in
the Act shall apply.

(5) The juridical seat of arbitration shall be
Mauritius.

(6) The language to be used in the arbitral
proceedings shall be the English language.

(7) Any dispute, controversy or claim shall be kept
confidential and any proceedings before the Supreme Court
in relation thereto shall, with the agreement of all parties, be
heard in private.
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THIRD SCHEDULE
[Section 2B]

TABLE OF CORRESPONDING PROVISIONS BETWEEN THIS
ACT AND
THE AMENDED MODEL LAW

Section of the Act ARTICLE OF THE
MODEL LAW

PART I - PRELIMINARY

Section 2(1), (3), (4) and (5) Articles 1(3), 1(4) and 2

Section 2(2) Article 3
Section 2A (Extent of Court Article 5
intervention)

Section 2B (International Article 2A

origin and general principles)

Section 2C (Disconnection of
international arbitration from
domestic arbitration and
regime)

Section 2D (Waiver of right to | Article 4
object)

PART IA - SCOPE OF
APPLICATION

Section 3 (Temporal
application)

Section 3A (Material Articles 1(1) and 1(2)
application)

Section 3B (Application of
First Schedule)

Section 3C (Determination of
threshold issues)

Section 3D (Arbitration clause
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in constitution of a GBL
company)

Section 3E (Miscellaneous
provisions on scope of
application)

PART II - INITIATION OF
PROCEEDINGS

Section 4 (Arbitration
agreement)

Article 7

Section 5 (Substantive claim
before Court)

Article 8

Section 6 (Compatibility of
interim measures)

Article 9

Section 7 (Death or
bankruptcy or winding up of
party)

Section 8 (Consumer
arbitration agreement)

Section 9 (Commencement of
proceedings)

Article 21

Section 10 (Juridical seat)

Article 20

PART III - THE ARBITRAL
TRIBUNAL

Section 11 (Number of
arbitrators)

Article 10

Section 12 (Appointment of
arbitrators)

Article 11

Section 13 (Grounds for
challenge of arbitrator)

Article 12

Section 14 (Procedure for
challenge of arbitrator)

Article 13

Section 15 (Failure or inability
to act)

Article 14
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Section 16 (Replacement of
arbitrator)

Article 15

Section 17 (Hearing following
replacement of arbitrator)

Section 18 (Fees and expenses
of arbitrators)

Section 19 (Protection from
liability and finality of
decisions)

Section 20 (Competence as to
jurisdiction)

Article 16

PART IV - INTERIM
MEASURES BY TRIBUNAL

Section 21 (Interim measures
by Tribunal)

Articles 17-17G

Section 22 (Recognition and
enforcement of interim
measures)

Articles 17H-171

Section 23 (Powers of
Supreme Court to issue
interim measures)

Article 17]

PART V - CONDUCT OF
ARBITRAL PROCEEDINGS

Section 24 (Duties and
powers of Tribunal)

Articles 18,19 and 22

Section 25 (Statements of Article 23
claim and defence)

Section 26 (Hearing) Article 24
Section 27 (Default of party) Article 25
Section 28 (Appointment of Article 26
expert)

Section 29 (Court assistance Article 27

in taking evidence)
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Section 30 (Power of PCA to
extend time limits)

Section 31 (Representation)

PART VI - THE AWARD

Section 32 (Rules applicable
to substance of dispute)

Article 28

Section 33 (Remedies and
costs)

Section 34 (Decision making
by panel of arbitrators)

Article 29

Section 35 (Settlement)

Article 30

Section 36 (Form and
contents of award)

Article 31

Section 37 (Termination of
proceedings)

Article 32

Section 38 (Correction,
interpretation and additional
award)

Article 33

Section 39 (Exclusive
recourse against award)
Section 39A (Order setting
aside arbitral award)

Article 34

Section 40 (Recognition and
enforcement)

Articles 35 and 36

PART VII - MISCELLANEOUS

Section 41 (Limitation and
prescription)

Section 42 (Constitution of
Supreme Court and appeal)
Section 43 (Designated Judge)
Section 44 (Appeal to Judicial
Committee)

Section 45 (Witness statements)

Article 6
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THE CONVENTION ON THE RECOGNITION
AND ENFORCEMENT OF FOREIGN
ARBITRAL AWARDS ACT
(No.8 0f 2001)

Amended by the International Arbitration
(Miscellaneous Provisions) Act 2013 w.e.f.
1stJune 2013

ARRANGEMENT OF SECTIONS

Section

Short title

1.
2. Interpretation
3 Convention to have force of law

3A. Convention to apply to all foreign awards irrespective
of reciprocity

4. Jurisdiction

4A.  English and French official languages for the purpose
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AN ACT

To give effect to the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards

ENACTED by the Parliament of Mauritius, as follows -
1. Short title

This Act may be cited as the Convention on the
Recognition and Enforcement of Foreign Arbitral Awards Act
2001.
2. Interpretation

In this Act -

“arbitral awards" has the meaning set out in Article I of
the Convention;

"Convention" means the Convention on the
Recognition and Enforcement of Foreign Arbitral
Awards signed at New York on 10 June 1958 and
which came into force on 7 June 1959, as set out in the
Schedule;

"Court” means the Supreme Court constituted as
specified in section 42 of the International Arbitration
Act 2008;

3. Convention to have force of law

(1) Notwithstanding any other enactment, the
Convention shall have force of law in Mauritius.
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(2) In applying the Convention, regard shall be had
to the Recommendation regarding the interpretation of
Article 11(2) and Article VII(1) of the Convention adopted by
UNCITRAL at its Thirty-Ninth session on 7 July 2006.

3A. Convention to apply to all foreign awards
irrespective of reciprocity

The Convention shall apply to the recognition and
enforcement of all arbitral awards made in the territory of a
State other than Mauritius, irrespective of whether or not
there is reciprocity on the part of that State.

4, Jurisdiction

(1) The Court shall have jurisdiction to entertain
any application made under any provision of the Convention.

(2) For the purposes of an application under
subsection (1), the expression "the competent authority",
wherever it occurs in the Convention, shall be construed as
referring to the Court unless the context otherwise requires.

(3) An appeal shall lie as of right to the Judicial
Committee of the Privy Council against any final decision of
the Supreme Court under this Act.

4A. English and French official languages for the
purpose of the Convention

For the purposes of Article IV of the Convention, any
arbitral award made in the English or French language shall
be deemed to have been made in an official language of
Mauritius.
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4B. Limitation and prescription period not to apply

Notwithstanding any other enactment, no limitation or
prescription period provided for in the laws of Mauritius
shall apply to the recognition and enforcement of an arbitral
award under the Convention.

5. Proof of documents and evidence

(1) For the purposes of Article IV(1) of the
Convention, a copy is duly certified if it is certified by any
person whom the Court can be expected to rely on for such
certification, including any competent officer of the Court,
and any notary or attorney-at-law qualified to practise in
Mauritius.

(2) For the purposes of the Convention, any
document mentioned in Article IV of the Convention, or a
certified copy of any such document, shall be conclusive
evidence of anything stated in it.

6. Regulations

The Chief Justice may make such regulations as he
thinks fit for the purposes of this Act.

7. Commencement

Proclaimed by [Proclamation No. 6 of 2004] w.e.f. 15t
March 2004
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SCHEDULE
[Section 2]

CONVENTION ON THE RECOGNITION AND ENFORCEMENT
OF FOREIGN ARBITRAL AWARDS

Article I

1. This Convention shall apply to the recognition and
enforcement or arbitral awards made in territory of a
State other than the State where the recognition and
enforcement of such awards are sought, and arising
out of differences between persons, whether physical
or legal. It shall also apply to arbitral awards not
considered as domestic awards in the State where
their recognition and enforcement are sought.

2. The term "arbitral awards" shall include not only
awards made by arbitrators appointed for each case
but also those made by permanent arbitral bodies to
which the parties have submitted.

3. When signing, ratifying or acceding to this Convention,
or notifying extension under article X hereof, any State
may on the basis of reciprocity declare that it will
apply the Convention to the recognition and
enforcement of awards made only in the territory of
another Contracting State. It may also declare that it
will apply the Convention only to differences arising
out of legal relationships, whether contractual or not,
which are considered as commercial under the
national law of the State making such declaration.
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Article II

1. Each Contracting State shall recognize an agreement in
writing under which the parties undertake to submit
to arbitration all or any differences which have arisen
or which may arise between them in respect of a
defined legal relationship whether contractual or not,
concerning a subject matter capable of settlement by
arbitration.

2. The term "agreement in writing" shall include an
arbitral clause in a contract or an arbitration
agreement, signed by the parties or contained in an
exchange of letters or telegrams.

3. The court of a Contracting State, when seized of an
action in a matter in respect of which the parties have
made an agreement within the meaning of this article,
shall, at the request of one of the parties, refer the
parties to arbitration, unless it finds that the said
agreement is null and void, inoperative or incapable of
being performed.

Article III

Each Contracting State shall recognize arbitral awards as
binding and enforce them in accordance with the rules of
procedure of the territory where the award is relied upon,
under the conditions laid down in the following articles.
There shall not be imposed substantially more onerous
conditions or higher fees or charges on the recognition or
enforcement of arbitral awards to which this Convention
applies than are imposed on the recognition or enforcement
or domestic arbitral awards.
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Article IV

1. To obtain the recognition and enforcement mentioned
in the preceding article, the party applying for
recognition and enforcement shall, at the time of the
application supply:

(@) The duly authenticated original award or a duly
certified copy thereof:

(b) The original agreement referred to in article11
or a duly certified copy thereof.

2. If the said award or agreement is not made in an
official language of the country in which the award is
relied upon, the party applying for recognition and
enforcement of the award shall produce a translation
of these documents into such language. The translation
shall be certified by an official or sworn translator or
by a diplomatic or consular agent.

Article V

1. Recognition and enforcement of the award maybe
refused, at the request of the party against whom it is
invoked, only if that party furnishes to the competent
authority where the recognition and enforcement is
sought, proof that:

(@) The parties to the agreement referred to in
articlell were, under the law applicable to
them, under some incapacity, or the said
agreement is not valid under the law to which
the parties have subjected it or, failing any

112



(b)

(c)

(d)

(e)

indication thereon, under the law of the country
where the award was made; or

The party against whom the award is invoked
was not given proper notice of the appointment
of the arbitrator or of the arbitration
proceedings or was otherwise unable to present
his case; or

The award deals with a difference not
contemplated by or not falling within the terms
of the submission to arbitration, or it contains
decisions on matters beyond the scope of the
submission to arbitration, provided that, if the
decisions on matters submitted to arbitration
can be separated from those not so submitted,
that part of the award which contains decisions
on matters submitted to arbitration may be
recognized and enforced; or

The composition of the arbitral authority or the
arbitral procedure was not in accordance with
the agreement of the parties, or, failing such
agreement, was not in accordance with the law
of the country where the arbitration took place;
or

The award has not yet become binding on the
parties, or has been set aside or suspended by a
competent authority of the country in which, or
under the law of which, that award was made.

Recognition and enforcement of an arbitral award may
also be refused if the competent authority in the
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country where recognition and enforcement is sought
finds that:

(a) The subject matter of the difference is not
capable of settlement by arbitration under the
law of that country; or

(b) The recognition or enforcement of the award
would be contrary to the public policy of that
country.

Article VI

If an application for the setting aside or suspension of the
award has been made to a competent authority referred to in
article V (1)(e), the authority before which the award is
sought to be relied upon may, if it considers it proper,
adjourn the decision on the enforcement of the award and
may also, on the application of the party claiming
enforcement of the award, order the other party to give
suitable security.

Article VII

1. The provisions of the present Convention shall not
affect the wvalidity of multilateral or bilateral
agreements concerning the recognition and
enforcement of arbitral awards entered into by the
Contracting States nor deprive the interested party of
any right he may have to avail himself of an arbitral
award in the manner and to the extent allowed by the
law or the treaties of the country where such award is
sought to be relied upon.
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The Geneva Protocol on Arbitration Clauses of 1923
and the Geneva Convention on the Execution of
Foreign Arbitral Awards of 1927 shall cease to have
effect between Contracting States on their becoming
bound and to the extent that they become bound by
this Convention.

Article VIII

This Convention shall be open until 31 December 1958
for signature on behalf of any Member of the United
Nations and also on behalf of any other State which is
or hereafter becomes a member of any specialized
agency of the United Nations, or which is or hereafter
becomes a party to the Statute of the International
Court of Justice, or any other State to which an
invitation has been addressed by the General Assembly
of the United Nations.

This Convention shall be ratified and the instrument of
ratification shall be deposited with the Secretary-
General of the United Nations.

Article IX

1.

This Convention shall be open for accession to all
States referred to in article VIII.

Accession shall be effected by the deposit of an
instrument of accession with the Secretary-General of
the United Nations.
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Article X

1. Any State may, at the time of signature, ratification or
accession, declare that this Convention shall extend
to all or any of the territories for the international
relations of which it is responsible. Such a
declaration shall take effect when the Convention
enters into force for the State concerned.

2. At any time thereafter any such extension shall be
made by notification addressed to the Secretary-
General of the United Nations and shall take effect as
from the ninetieth day after the day of receipt by the
Secretary-General of the United Nations of this
notification, or as from the date of entry into force of
the Convention for the State concerned, whichever is
the later.

3. With respect to those territories to which this
Convention is not extended at the time of signature,
ratification or accession, each State concerned shall
consider the possibility of taking the necessary steps
in order to extend the application of this Convention
to such territories, subject, where necessary for
constitutional reasons, to the consent of the
Governments of such territories.

Article XI

In the case of a federal or non-unitary State, the following
provisions shall apply:

(a)  With respect to those articles of this Convention
that come within the legislative jurisdiction of

the federal authority, the obligations of the
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(b)

(c)

Article XII

federal Government shall to this extent be the
same as those of Contracting States which are
not federal States;

With respect to those articles of this Convention
that come within the legislative jurisdiction of
constituent states or provinces which are not,
under the constitutional system of the
federation, bound to take legislative action, the
federal Government shall bring such articles
with a favourable recommendation to the notice
of the appropriate authorities of constituent
states or provinces at the earliest possible
moment;

A federal State Party to this Convention shall, at
the request of any other Contracting State
transmitted through the Secretary-General of
the United Nations, supply a statement of the
law and practice of the federation and its
constituent units in regard to any particular
provision of this Convention, showing the extent
to which effect has been given to that provision
by legislative or other action.

1. This Convention shall come into force on the ninetieth

day following the date of deposit of the third

instrument of ratification or accession.

2. For each State ratifying or acceding to this Convention

after the deposit of the third instrument of ratification
or accession, this Convention shall enter into force on
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the ninetieth day after deposit by such State of its
instrument of ratification or accession.

Article XIII

1. Any Contracting State may denounce this Convention
by a written notification to the Secretary-General of
the United Nations. Denunciation shall take effect one
year after the date of receipt of the notification by the
Secretary-General.

2. Any State which has made a declaration or notification
under article X may, at any time thereafter, by
notification to the Secretary-General of the United
Nations, declare that this convention shall cease to
extend to the territory concerned one year after the
date of the receipt of the notification by the Secretary-
General.

4. This Convention shall continue to be applicable to
arbitral awards in respect of which recognition or
enforcement proceedings have been instituted before
the denunciation takes effect.

Article XIV

A Contracting State shall not be entitled to avail itself of the
present Convention, against other Contracting States except
to the extent that it is itself bound to apply the Convention.

Article XV

The Secretary-General of the United Nations shall notify the
States contemplated in article VIII of the following:
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(a)

(b)

()

(d)

(e)

Article XVI

Signatures and ratifications in accordance with
article VIII;

Signatures and ratifications in accordance with
article VIII;

Declarations and notifications under articles I, X
and XI;

The date upon which this convention enters into
force in accordance with article XII;

Denunciations and notifications in accordance
with article XIII.

1. This Convention, of which the Chinese, English, French,

Russian and Spanish texts shall be equally authentic,
shall be deposited in the archives of the United
Nations.

2. The Secretary-General of the United Nations shall
transmit a certified copy of this Convention to the

States contemplated in article VIIIL
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THE COURTS ACT

Rules made by the Chief Justice, after
consultation with the Rules Committee
and the Judges, under section 198 of the
Courts Act

1. Title

These rules may be cited as the Supreme Court (International
Arbitration Claims) Rules 2013.

PartI - General
2. Interpretation
In these rules -
“Act” means the International Arbitration Act;

“arbitration claim” means any motion to the Supreme Court
seeking relief under the Act or the Foreign Arbitral Awards Act;

“Designated Judge” has the same meaning as in the Act;
“enforcement claim” means a claim referred to in rule 15;

“Foreign Arbitral Awards Act” means the Convention on the
Recognition and Enforcement of Foreign Arbitral Awards Act;

“interim measures application” means an application made
under rule 14;
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“PCA” has the same meaning as in the Act;
“Section 5 claim” means a claim referred to in rule 13;

“witness statement” means a statement made in accordance
with rule 9.

3. Application of Rules

(1) Notwithstanding the Supreme Court Rules 2000
or any other rules, these rules shall apply to any application
or matter arising under the Act or the Foreign Arbitral
Awards Act.

(2) In interpreting and applying these rules, the
Supreme Court shall not take account of the law or the
procedure relating to domestic arbitration, save as expressly
provided by the Act or these rules.

(3) (a) The Supreme Court shall not compulsorily
refer the parties to any arbitration claim to mediation
without their consent, and the Supreme Court (Mediation)
Rules 2010 shall not apply to any arbitration claim.

(b)  For the avoidance of doubt, the parties to
any arbitration claim may agree to mediate any dispute at
any time, whether by way of a clause to that effect in their
contract or otherwise, and subparagraph (a) shall not be
understood as preventing any such agreement to mediate or
as preventing the Supreme Court from giving effect to any
such agreement to mediate, including, where appropriate, by
compulsory enforcement of the parties’ agreement to
mediate.
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(4) These rules shall not apply to any application to
the PCA under the Act, which shall be subject to such
procedure as may be provided for by the PCA.

(5) Failure to comply with these rules shall not result
in proceedings under the Act or the Foreign Arbitral Awards
Act being a nullity, and the Court may, at any time and on such
terms as to costs or otherwise as it considers appropriate,
grant any amendment to cure any defect or error in the
proceedings for the purpose of determining the real question
or issue raised by or depending on the proceedings.

Part II - Arbitration claims

4, Application of this Part

This Part shall apply to all arbitration claims, except
for Section 5 claims, interim measures applications and
enforcement claims, where it shall only apply to the extent
provided in Parts III, IV and V, respectively.
5. Starting an arbitration claim

An arbitration claim shall be started by way of motion
and shall be accompanied by the appropriate fee specified in
the Schedule.
6. Content of arbitration claim motion

(1)  An arbitration claim motion shall consist of -

(a) the motion; and

(b)  the written evidence on which the motion
is based.
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(2)

The written evidence shall -

(a)

(b)

()

(d)

(e)

include a concise statement of -

(i) the remedy claimed or relief
sought; and

(ii) any question on which the applicant
seeks the decision of the Supreme
Court;

give details of any arbitration award
challenged by the applicant, identifying
which part or parts of the award are
challenged and specifying the grounds for
the challenge;

specify -

(i)  the section of the Act under which
the claim is made; or

(ii) whether it is an application for
recognition and enforcement of an
award under the Foreign Arbitral
Awards Act;

show that any applicable statutory
requirement under the Act or the Foreign
Arbitral Awards Act has been met;

identify against which, if any, respondent
or respondents a costs order is sought;
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(f) where the motion is to be served on
parties in addition to the respondents,
such as members of a tribunal or any
other third party, specify the capacity in
which these additional parties should be
served, and the reason therefor;

(g) where the claim is being made without
notice to any respondent or additional
party, specify the grounds relied upon for
making the application without notice;
and

(h)  contain a Statement of Truth signed by the
party or an identified representative of
the party in the following
form -

“I believe that the facts stated in this arbitration
claim motion are true”.

(3) The written evidence on which the motion is
based may be either by way of affidavit or in the form of one
or more witness statements accompanied by any supporting
document.

7. Service generally

(1) Unless the Chief Justice orders otherwise, and
subject to rule 8, an arbitration claim motion and the written
evidence in support thereof shall be served within 30 days

from the date on which the arbitration claim motion is filed.

(2) A copy of the arbitration claim motion shall be
served on all parties to the arbitration claim, except where
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the arbitration claim is made without notice to any
respondent or additional party under rule 6(2)(g).

(3) Service of any document in an arbitration claim
shall be made -

(a) where a party has given an address for
service, at that address;

(b)  where a party has not given an address for
service, personally or at the registered
address of the party, as the case may be.

(4) Where the Chief Justice is satisfied that service
under paragraph (3) is not possible, he may order that
service on the party shall be -

(a) athislast known address;

(b) at a place where it is likely to come to his
attention; or

(c) by substituted service in such other way
as the Chief Justice considers appropriate,
including, where appropriate, on a legal
representative of the party.

(5) A document served in accordance with these
rules shall be deemed to be received on the day on which it
is delivered or on such other date as the Chief Justice
orders.
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8. Service out of jurisdiction

(1) The Chief Justice may grant leave to serve an
arbitration claim motion and the evidence in support thereof
out of the jurisdiction if -

(a)

(b)

the juridical seat of the arbitration is or
will be Mauritius; or

the arbitration claim is in respect of an
application under section 5, 6, 22 or 23 of
the Act or under the Foreign Arbitral
Awards Act, irrespective of whether the
juridical seat of the arbitration is not or
may not be Mauritius.

(2) For the purpose of paragraph (1)(a), the Chief
Justice may, where the arbitral tribunal has not yet been
constituted, make a provisional determination as to whether
the juridical seat of the arbitration is or will be Mauritius,
pending the determination of that issue by the arbitral
tribunal, as provided under section 3C(2)(b) of the Act.

(3) An application for leave to serve an arbitration
claim out of the jurisdiction shall be made by way of motion

and shall -

(a)

(b)

state the ground or grounds on which the
application is made;

specify the place or country in which the
person to be served is, or is probably, to
be found; and
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(c)  contain a Statement of Truth signed by the
party or an identified representative of
the party in the following form -

“I believe that the facts stated in this application
are true”.

(4) An order granting leave to serve an arbitration
claim out of the jurisdiction shall specify -

(a)  the period during which service shall be
effected; and

(b)  the period within which the respondent
shall respond to the arbitration claim
following service of the arbitration claim
on it.

9. Witness statements
(1) A witness statement is a written statement,
signed by a person, which contains the evidence which that

person would give in Court if called to give evidence.

(2) A witness statement shall be headed with the
title of the proceedings, and shall -

(a) besetoutin numbered paragraphs;

(b) state the name and address of the person
making the witness statement;

(c) state the party on behalf of which the
statement is made; and
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(d)

state the number of the witness statement
in relation to that person in the
proceedings, that is, whether it is the first,
second or subsequent statement.

(3) A witness statement shall be verified by a
Statement of Truth signed by the maker of the witness
statement in the following form -

“I believe that the facts stated in this witness statement are

true.”

(4) Where the maker of the witness statement is
unable to read or sign the witness statement, the witness
statement shall contain a certificate made and signed -

(a)
(b)

()

in Mauritius, by an attorney;

outside the jurisdiction, by a person who
is able to administer oaths or take
affidavits in the jurisdiction in which the
witness statement is made; or

by some other person where the Court is
satisfied that it was not reasonably
practicable to secure compliance with
subparagraphs (a) and (b), and that the
Court hearing the case can properly rely
upon the certificate of the matters set out
in paragraph (5).

(5) The certificate referred to in paragraph (4) shall

certify that -
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(a) the document has been read to the person
signing it;

(b)  that person appeared to understand it and
approved its content as accurate;

(c)  the Statement of Truth has been read to
that person;

(d) that person appeared to understand the
Statement of Truth and the consequences
of making a false Statement; and

(e) that person signed or made his mark in
the presence of the authorised person.

(6) Documents exhibited to witness statements
shall be identified by an exhibit cover sheet, stating the title
of the proceedings, the maker of the witness statement and
the number of the exhibit, and listing the documents
contained in that exhibit.

(7) Copies instead of original documents may be
exhibited to witness statements, provided the originals are
made available for inspection by the other parties before the
hearing and by the Supreme Court at the hearing.

(8) A witness statement shall be admissible in
evidence in an arbitration claim, and evidence adduced by
way of witness statement shall be treated and be given the
same weight as if that evidence had been adduced by way of
affidavit.
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10. Case management

(1) (a) This rule shall apply to any arbitration
claim unless the Chief Justice orders otherwise, either on his
own motion or upon application by any party to the
arbitration claim.

(b)  The Chief Justice may, in particular, adapt
any time period set out in this rule to fit the circumstances of
the case, bearing in mind the need for arbitration claims to be
determined promptly.

(2)  Subject to rule 8(4), a respondent who wishes to
rely on evidence before the Supreme Court shall file and
serve his written evidence in the form of one or more
affidavits or witness statements, and any supporting
documents, within 21 days after service upon him of the
arbitration claim motion.

(3) An applicant who wishes to rely on evidence in
reply to written evidence filed by the respondent shall file
and serve his written evidence in the form of one or more
affidavits or witness statements, together with any
supporting documents, within 14 days after service of the
respondent’s evidence.

(4) Within 14 days after the service of the
applicant’s evidence in reply under paragraph (3), the parties
shall seek to agree on the estimated length of hearing of the
claim and shall file an agreed estimate or each party’s
estimate of the length of hearing with the Chief Justice.

(5) Within 21 days after the service of the
applicant’s evidence in reply under paragraph (3), the
applicant shall file and serve an indexed and paginated
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hearing bundle or brief of all the evidence and other
documents to be used at the hearing before the Supreme
Court.

(6) (a) Upon receipt of the parties’ time estimates
under paragraph (4) or, if such time estimates are not filed or
not filed in time, the Chief Justice shall, within 28 days after
the service of the applicant’s evidence in reply under
paragraph (3), list the arbitration claim for hearing, taking
into account any time estimates provided by the parties.

(b)  The Chief Justice shall take into account,
but not be bound by, the parties’ time estimates, when listing
the case for hearing.

(c)  The Chief Justice shall, so far as possible,
list the matter de die in diem (in one block of consecutive
days).

(7) Not later than 15 days before the hearing date,
the applicant shall file and serve -

(@) askeleton argument which lists succinctly -

(i)  theissues which arise for decision;

(ii) the grounds of relief or opposing
relief to be relied upon;

(iii) the submissions of fact to be made
with references to the evidence;

(iv) the submissions of law with
references to the relevant
authorities; and
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(b)

a bundle of the authorities relied upon by
the applicant.

(8) Not later than 7 days before the hearing date,
the respondent shall file and serve -

(a)

(b)

a skeleton argument which shall list

succinctly -

(i)  theissues which arise for decision;

(ii) the grounds of relief or opposing
relief to be relied upon;

(iii) the submissions of fact to be made
with references to the evidence;

(iv) the submissions of law with

references to the relevant
authorities; and

a bundle of any authorities relied upon by
the respondent, not already included in
the applicant’s bundle of authorities.

11. Hearings before Supreme Court

(1) In any hearing before the Supreme Court of any
arbitration claim, the Supreme Court shall be constituted by a

panel of 3 Judges as required by section 42(1) of the Act, all
of whom shall be Designated Judges.
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(2) Arbitration claims shall be determined on the
basis of the written evidence filed by the parties, whether
by way of affidavit or witness statement, without the need
for oral evidence, unless the Supreme Court orders
otherwise.

(3) The Supreme Court may order that any part of
an arbitration claim be heard in private in the circumstances
provided in section 42(1B) of the Act.

(4) Any hearing of an arbitration claim may be
facilitated in appropriate circumstances by means of secure
telephone lines, secure video conferencing facilities or such
other means of communication as the Court deems fit and
proper.

12. Judgments, records and other documents

(1) Any judgment of the Court in any arbitration
claim or upon any application under the Act-

(a) shall be delivered in the English language
but may contain parts, including orders, in
the French language; and

(b)  shall be published, provided that it may be
edited if the Court considers that this is
necessary, taking into account all the
circumstances of the case, including the
existence of any sensitive information that
may require protection.

(2) Any judgment, evidence and Court records and
documents relating to an arbitration claim shall be kept by
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the Master in such manner as the Supreme Court may direct,
taking into account any order of the Supreme Court under
rule 11(3).

(3) The Master shall, upon payment of the
appropriate fee specified in the Schedule, issue to a party to
an arbitration claim a certified copy of the judgment, order or
any other document.

(4) The Supreme Court may direct the Master to
return any evidence and documents issued or adduced by a
party in any arbitration claim upon an application by that
party. The Master shall keep a certified copy of any returned
evidence or document unless otherwise directed by the
Supreme Court.

Part III - Applications under section 5 of Act

13. Applications for stay of Court proceedings in
favour of arbitration under section 5 of Act

(1) Where a party to an action before a referring
Court contends that the action is the subject of an arbitration
agreement, it shall make an application (“a Section 5 claim”)
to that effect to that Court, supported by written evidence in
the form of one or more affidavits or witness statements,
together with any supporting documents.

(2) Where the application complies with paragraph
(1) and section 5(1) of the Act, the referring Court shall
immediately stay its proceedings and notify the Chief Justice
who shall promptly constitute the adjudicating Court.
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(3) The Section 5 claim shall be transferred to the
adjudicating Court immediately after its constitution and shall
continue as an arbitration claim under Part II, save that -

(a) the 21-day period for service of a
respondent’s evidence under rule 10(2)
shall run from the date on which the
parties are notified that the matter has
been referred to the adjudicating Court;

(b)  the time periods under rule 10 may be
adapted either by the Chief Justice
pursuant to rule 10(1)(b) or by the
adjudicating Court itself applying rule
10(1) mutatis mutandis.

(4) The adjudicating Court shall first hear and
determine, on a prima facie basis, whether a party has shown
that there is a very strong probability that the arbitration
agreement may be null and void, inoperative or incapable of
being performed, as required under section 5(2) of the Act.

(5) If a party is not able to show, on a prima facie
basis, that there is such a very strong probability, the
adjudicating Court shall refer the parties to arbitration,
subject only to paragraphs (7) and (8).

(6) If a party is able to show, on a prima facie basis,
that there is such a very strong probability, the adjudicating
Court shall then proceed finally to determine whether the
arbitration agreement is null and void, inoperative or
incapable of being performed, and if the adjudicating Court
finds that the arbitration agreement -
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(a)

(b)

is null and void, inoperative or incapable
of being performed, it shall transfer the
matter back to the referring Court, which
shall discharge the stay provided for in
paragraph  (2) and resume its
proceedings;

is not null and void, inoperative or
incapable of being performed, it shall
refer the parties to arbitration, subject
only to paragraphs (7) and (8).

(7) Where the adjudicating Court refers the parties
to arbitration under paragraph (5) or (6), it may order that a
part of the action be transferred back to the referring Court
for the referring Court to discharge the stay referred to in
paragraph (2) and resume its proceedings in relation only to
that part of the action.

(8) An order under paragraph (7) shall only be
made where the adjudicating Court is satisfied that -

(a)

(b)

(c)

the action includes a claim or claims
which is or are not contended to be the
subject of an arbitration agreement;

the order relates only to such claim or
claims; and

it is necessary in the interests of justice
for such claim or claims to continue
notwithstanding the referral of the parties
to arbitration in relation to their other
claim.
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(9) Inthisrule -

“adjudicating Court” means the Supreme Court, consisting of
3 Designated Judges, to which an action is transferred under
section 5(1) of the Act and paragraph (3);

“referring Court” means any Court which is considering
whether to transfer an action to the Supreme Court under
section 5(1) of the Act and paragraph (1), and includes the
Judge in Chambers and the Supreme Court.

Part IV - Applications for interim measures under
sections 6 and 23 of Act

14. Procedure for application for interim measures

(1) Save as otherwise provided for in this Part, any
application for interim measures under sections 6 and 23 of
the Act (“an interim measures application”) shall be made by
way of an arbitration claim.

(2)  Unless section 23 of the Act provides that it can
be made ex parte, an interim measures application shall be
made on notice to the other parties and, where the arbitral
tribunal has already been constituted, to the arbitral tribunal.

(3) Every interim measures application shall, in the
first instance be made to, heard by, and initially determined
by, pending the return hearing before a panel of 3 Designated
Judges under paragraph (4)(b), a Judge in Chambers, who
shall be a Designated Judge, on the basis -

(a) of the arbitration claim motion and of the
evidence contained therein; and
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(b)

where the application has been made on
notice, of such preliminary evidence as
any other party may wish to place before
the Judge in Chambers at that stage, which
evidence may be either by way of affidavit
or in the form of one or more witness
statements.

(4) Following initial determination of the interim

measures application by the Judge in Chambers -

(a)

(b)

()

where the interim measures application
was made on an ex parte basis, the
arbitration claim motion and any order
issued by the Judge in Chambers shall be
served on the relevant parties on the day
following the hearing, or as directed by
the Judge in Chambers;

the interim measures application shall be
returnable before a panel of 3 Judges as
required by section 42(1A) of the Act, all
of whom shall be Designated Judges, and
one of whom shall be the Judge in
Chambers who initially heard the matter;

for the purposes of that return hearing,
the parties shall comply with rule 10, save
that -

(i)  the 21-day period for service of a
respondent’s evidence under rule
10(2) shall run from the latest of
the date of the hearing before the
Judge in Chambers, the date of any
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order issued by the Judge in
Chambers and the date of service
upon the respondent of the
arbitration claim motion;

(ii)  the time periods under rule 10 may
be adapted either by the Chief
Justice pursuant to rule 10(1)(b) or
by the Judge in Chambers himself
applying rule 10(1) mutatis
mutandis.

PartV - Recognition and Enforcement of Arbitral Awards
15. Recognition and enforcement of awards

(1) Anaward may be recognised and enforced in the
same manner as a judgment or order under the Foreign
Arbitral Awards Act in accordance with this rule.

(2) Save as otherwise provided in this Part, an
application under this paragraph shall be made by way of an
arbitration claim under Part II (“an enforcement claim”) and
shall initially be made without notice to any respondent.

(3) The written evidence filed in support of an
enforcement claim shall -

(a)  exhibit the documents required by Article
IV of the Convention on the Recognition
and Enforcement of Foreign Arbitral
Awards, set out in the Schedule to the
Foreign Arbitral Awards Act;
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(b)

(c)

(d)

state the name and the usual or last
known place of residence or business of
the applicant and of the person against
whom it is sought to enforce the award;

state either -

(i) that the award has not been
complied with; or

(ii)  the extent to which it has not been
complied with at the date of the
application; and

attach a proposed draft order granting
recognition of the award and, where
appropriate, authorising the enforcement
of the award in the same manner as a
judgment of the Court and containing a
statement of -

(i)  the right to make an application to
set the order aside under paragraph
(7)(a); and

(ii) the restrictions on enforcement
under paragraph (7)(b).

Where the party is a body corporate, references

(a)

in this paragraph to the place of residence or business shall
have effect as if the reference were to the registered address
or the principal place of business of the body corporate.

Upon receipt of an enforcement claim, the

Chief Justice shall verify compliance with paragraph (3) and
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issue a provisional order granting recognition of the award
or authorising the enforcement of the award in the same
manner as a judgment of the Court, in the terms requested by
the applicant or in such amended terms as are necessary to
ensure compliance with paragraph (3)(d).

(b)  The Chief Justice may specify parties to the
arbitration on whom the enforcement claim motion,
comprising the notice of motion itself and the written evidence
on which the motion is based, as well as the provisional order,
shall be served in addition to the respondents and any
additional party identified by the applicant.

(6) Within 14 days after receipt of the provisional
order referred to in paragraph (5), the applicant shall cause
the enforcement claim motion and the provisional order to
be served on the respondent and on any additional party by
any of the means provided in Part II.

(7) (a) Within 14 days after service of the
enforcement claim motion and of the provisional order upon
him or, if the enforcement claim motion and the provisional
order are to be served out of the jurisdiction, within such
other period as may be specified in an order under rule 8(4),
arespondent may apply to set aside the provisional order.

(b) The award shall not be enforced until
after -

(i)  the end of the period referred to in
paragraph (a); or

(ii) any application made by the
respondent within that period has
been finally disposed of.
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16. Interest on awards

(1) Where an applicant in an enforcement claim

seeks to enforce an award of interest the whole or any part of
which relates to a period after the date of the award, he shall
file a statement giving the following particulars -

(a)

(b)

(c)
(d)
(e)

whether simple or compound interest was
awarded;

the date from which interest was
awarded;

specifying the periods of rest, if any;
the rate of interest awarded; and
a calculation showing -

(i)  the total amount claimed up to the
date of the statement; and

(ii) any sum which will become due on
a daily basis.

(2) A statement under paragraph (1) shall be filed
whenever the amount of interest has to be quantified for the
purpose of enforcing such a judgment or order.
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Part VI - Costs and Security for Costs in Arbitration
Claims

17. Scope and interpretation

(1) This Part shall apply to all arbitration claims.

(2) A costs order shall be made against a party to
the proceedings and not his legal representative, unless the
order is made against a legal representative under rule 27.

(3) InthisPart-

“detailed assessment” means the procedure by which

the Master determines the amount of any costs to be

paid pursuant to an order or orders about costs;

“paying party” means a party liable to pay costs;

“receiving party” means a party entitled to be paid
costs;

“summary assessment” means the procedure by which
the Court, when making an order about costs,
determines the amount to be paid pursuant to the
order or part thereof;

“wasted costs” means costs ordered by the Court
under rule 27(2);

“wasted costs order” means an order made under rule
27.
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18. Duty to notify client

Where -

(a)  the Court makes an order against a party who is
legally represented; and

(b)  the party is not present in Court when the order
is made,

the party’s legal representative shall notify his client in
writing of the costs order not later than 7 days after the legal
representative receives notice of the order.

19. Exercise by Court of its discretion as to costs

(1) The Court has discretion as to -

(a)

(b)

(c)

(d)

(e)
()

whether costs are payable by one or more
parties to another party or parties;

which parties are to pay costs to which
other parties;

whether the costs payable are all of the
receiving party’s costs of the proceedings,
or only a proportion or part of those costs;
whether the costs payable are to be the
receiving party’s costs of the proceedings
or of part of the proceedings;

the amount of those costs; and

when they are to be paid.
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(2) Indeciding whether to make an order for costs -

(a)

(b)

the general rule is that the unsuccessful
party or parties shall be ordered to pay
the costs of the successful party or parties;
but

the Court may make a different order.

(3) In deciding what order, if any, to make about
costs, the Court shall have regard to all the circumstances,

including -

(a)
(b)

()

the conduct of all the parties;

whether a party has succeeded on part of
his case, even if he has not been wholly
successful; and

any admissible offer to settle made by a
party which is drawn to the Court's
attention.

(4) Where a party entitled to costs is also liable to
pay costs, the Court may assess the costs which that party is

liable to pay and either -

(a)

(b)

set off the amount assessed against the
amount the party is entitled to be paid
and direct him to pay any balance; or

delay the issue of a certificate for the costs
to which the party is entitled to until he
has paid the amount which he is liable to

pay.
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20. Payment on account of costs

(1) Where the Court has ordered a party to pay
costs but has not determined the amount of those costs, it
may order an amount to be paid on account before the costs
are assessed.

(2) Any sum ordered to be paid on account of costs
under paragraph (1) shall not exceed the sum which, on a
brief prima facie view, the Court considers to be the
minimum amount which is likely to be determined upon
assessment.

21. Procedure for assessing costs

(1) Where the Court orders a party to pay costs to
another party, it shall decide upon the basis of assessment
under rule 22, and shall make a summary assessment of costs
as provided under rule 23 unless it is not practicable to do so.

(2) Ifthe Court does not make a summary assessment
of the costs, the amount of the costs shall be determined by
detailed assessment in accordance with rule 24.

22. Basis of assessment

(1) Where the Court makes an order for costs -

(a) the amount of the costs shall be assessed
on the standard basis unless the Court
orders that the costs are to be assessed on

the indemnity basis; and

(b) the Court may order that the costs are to
be assessed on the indemnity basis where
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it is satisfied, having regard to all the
circumstances, that it is fair and
reasonable to do so on the grounds that -

(i)  the conduct of the paying party has
been highly unreasonable; or

(ii)  the circumstances of the case make
it exceptional in some other way.

(2) The amount of costs allowed upon an
assessment on the standard basis shall be the costs incurred
by the receiving party to the extent that those costs were
reasonably incurred and reasonable and proportionate in
amount, with any doubt being resolved in favour of the

paying party.

(3) The amount of costs allowed upon an
assessment on the indemnity basis shall be the costs incurred
by the receiving party to the extent that those costs were
reasonably incurred and reasonable in amount with any
doubt being resolved in favour of the receiving party.

(4) The amount of costs allowed on an assessment
on either basis shall not exceed the amount of costs which
the receiving party has paid or is liable to pay.

23. Summary assessment of costs

(1) A summary assessment is a determination of the

amount payable under an order for costs by the Court which

made the order for costs.

(2) A summary assessment shall be carried out at
the hearing at which the order for costs is made.
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(3) Not less than 24 hours before the hearing, each
party which intends to claim costs to be assessed by
summary assessment shall serve a summary schedule of the
costs claimed on any party against which it intends to seek
those costs, setting out the following information -

(a) the amount of costs claimed;

(b)  the basis on which those costs have been
calculated;

(c) asummary of the disbursements claimed.
24. Detailed assessment of costs

(1) A detailed assessment of costs is a
determination of the amount payable under an order for
costs, other than a summary assessment.

(2) The determination referred to in paragraph (1)
shall be made by the Master pursuant to the following
procedure -

(a) notlater than 6 weeks from the date of the
order for costs, or such other period as
may be ordered by the Court which made
the order for costs, the receiving party
shall serve upon each paying party a
detailed schedule of the costs claimed,
including the following information -

(i)  the amount of costs claimed;

(ii) the basis on which those costs have
been calculated;
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(b)

()

(d)

(e)

(iii) a breakdown of the time spent by
each fee-earner into units of not
more than one hour and the amount
charged per hour or for that work,
as the case may be; and

(iv) a breakdown of the disbursements
claimed;

not later than 14 days from service of the
schedule under paragraph (a), each
paying party shall serve upon the
receiving party a counter-schedule setting
out any items which the paying party
asserts should be reduced or disallowed
and a brief statement of the grounds for
that assertion;

if the parties cannot reach an agreement
as to the amount payable by the paying
party, the receiving party shall within 30
days of the service of any counter-
schedules inform the Court in writing that
agreement has not been possible, and the
matter shall be referred to the Master for
assessment;

the general rule is that the Master shall
make an assessment of the amount
payable by the paying party without a
hearing;

if the Master considers that a hearing is
necessary, he shall list a hearing at which
the parties may make submissions for the
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Master to determine the amount of costs
payable. The determination of the
amount payable may be made either at
the hearing itself if practical, or
immediately following the hearing;

(f) the Master may give reasons for any
decision which he makes upon a detailed
assessment but shall not be required to do
so, and there shall be no appeal from his
decision;

(g) within 7 days of the conclusion of a
detailed assessment under paragraph (d)
or (e), the Master shall prepare and serve
on any paying party and any receiving
party a certificate of the amount assessed
to be payable, together with the reasons
for his decision, if any.

25. Time for complying with order for costs

Unless the Court orders otherwise, a party shall
comply with an order for the payment of costs within 14 days

of -

(a)

(b)

the date of the judgment or order if it states the
amount of those costs; or

if the amount of those costs or part of them is
decided later, the date of the order determining
the amount or the certificate issued under rule

24(g).
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26. Special situations

(1) Where the Court makes an order which does not
mention costs, no party shall be entitled to costs in relation to
that order.

(2) Subject to any order of the Court which ordered
the transfer, where proceedings are transferred from a Court
to a panel of 3 Judges, the panel of 3 Judges to which they are
transferred may deal with all the costs, including the costs
before the transfer.

(3) Subject to any order of the Judge in Chambers,
where proceedings are returnable before a panel of 3 Judges
on an interim measures application as provided in section
42(1A) of the Act and in rule 14(4), the panel of 3 Judges may
deal with all the costs, including the costs incurred before the
Judge in Chambers on the initial hearing held pursuant to
rule 14(3).

27. Wasted costs’ orders

(1) This rule shall apply where the Court is
considering whether to make a costs order against the legal
representative(s) of a party.

(2) The Court may order a legal representative to
meet some or all of the costs of the proceedings, where such
costs have been incurred by a party -

(a) as aresult of any improper, unreasonable
or negligent act or omission on the part of
any legal or other representative or any
employee of such a representative; or
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(b)  which, in the light of any such act or
omission occurring after they were
incurred, the Court considers it is
unreasonable to expect that party to pay.

(3) The Court shall give the legal representative a
reasonable opportunity to attend a hearing to give reasons
why it should not make a wasted costs order.

(4) For the purposes of this rule, the Court may
direct that privileged documents are to be disclosed to the
Court, and, if the Court so directs, to the other party to the
application for a wasted costs order.

(5) When the Court makes a wasted costs order, it
shall specify the amount to be disallowed or paid.

(6) The Court may direct that notice shall be given
to the legal representative’s client, in such manner as the
Court may direct, of -

(a) any proceedings under this rule; or

(b) any wasted costs order made under it
against his legal representative.

28. Security for costs in arbitration claims

(1) A defendant to any arbitration claim may apply
for security for his costs of the proceedings.

(2) An application for security for costs shall be
supported by written evidence either by way of affidavit or in
the form of one or more witness statements accompanied by
any supporting documents.
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(3) Where the Court decides to make an order for
security for costs, it shall -

(a) determine the amount of security;

(b)  direct the manner in which and the time
within which the security shall be given;
and

(c) make an order specifying the
consequences of a breach of the order for
security for costs.

29. Conditions to be satisfied for order for security for
costs

(1) The Court may make an order for security for
costs under rule 28 if -

(@) it is satisfied, having regard to all the
circumstances of the case, that it is just to
make such an order; and

(b) one or more of the conditions in
paragraph (2) applies.

(2) The conditions are that -

(@) the claimant is resident out of the
jurisdiction;

(b)  the claimant is a company or other body,
whether incorporated inside or outside
Mauritius, and there is reason to believe
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(c)

(d)

(e)

(0

that it will be unable to pay the
defendant’s costs if ordered to do so;

the claimant has changed his address
since the claim was commenced with a
view to evading the consequences of the
litigation;

the claimant failed to give his address in
the claim form, or gave an incorrect
address in that form;

the claimant is acting as a nominal
claimant and there is reason to believe
that he will be unable to pay the
defendant’s costs if ordered to do so;

the claimant has taken steps in relation to
his assets that would make it difficult to
enforce an order for costs against him.

30. Security for costs of an appeal

The Court may order security for costs of an appeal

against -

(a) anappellant;

(b) arespondent who also appeals,

on the same grounds as it may order security for costs

against a claimant under rule 28.
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31. Commencement
These rules shall come into operation on the 1st June

2013.

Made by the Chief Justice, after consultation with the Rules
Committee and the Judges on 29 May 2013.
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SCHEDULE
[Rules 5 and 12(3)]

FEES

Fee payable on starting an
arbitration claim

Fee per page for drawing up, or
a certified copy or transcript or
extract, of judgment, order or
other document
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10,000
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Salim Moollan?, Toby Landau QC3 and Ricky Diwan*

{Updated and annotated by the Attorney-General’s Office to
reflect the amendments made by the International Arbitration
(Miscellaneous Provisions) Act 2013 and explained in the
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5 {The Explanatory Notes to the International Arbitration
(Miscellaneous Provisions) Act 2013 (“the IA(MP)Act 2013”) were
communicated to the Honourable Prime Minister and to
Parliament on 14 May 2013. References in the body of the present
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Introduction

1. In his speech for the Second Reading of the
International Arbitration Bill (No. 38 of 2008), the
Honourable Prime Minister invited the Attorney-
General’s Office “to compile the travaux préparatoires
of the Bill for future users of the legislation”. This
document (hereinafter referred to as “the Travaux
Préparatoires”) addresses the Honourable Prime
Minister’s request. It has been revised where
appropriate to reflect the amendments made by the
International Arbitration (Miscellaneous Provisions)
Act 2013, the rationale behind which was explained
in the Explanatory Notes of that amending legislation.

2. Part A of the Travaux Préparatoires covers a number
of decisions of principle which have been taken with
respect to the International Arbitration Act (No. 37 of
2008) (hereinafter referred to as “the Act”), with the
Government’s objective of creating a favourable
environment for the development of international

arbitration in mind. In particular:

(@) The Act establishes two distinct and entirely
separate regimes for domestic arbitration and for
international arbitration. It covers only the latter.

(b)  The Act is based on the UNCITRAL Model Law
on International Commercial Arbitration
adopted by the United Nations Commission on

International Trade Law on the 215 day of
June 1985, as amended by UNCITRAL in 2006
(“the Amended Model Law”). As expressed by
the UNCITRAL Secretariat in 1985, the Model
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Law “is acceptable to States of all regions and
the different legal or economic systems of the
world”.

(c) The provisions of the Amended Model Law
have been incorporated within the Act itself
(rather than in a separate schedule). In order
to assist international users, a Schedule (The
Third Schedule to the Act) has been prepared
setting out where given Articles of the Model
Law have been incorporated in the Act. The
Amended Model Law has been modified by
reference, in particular, to the then current
work of UNCITRAL on its arbitration Rules, and
to the English, Singapore and New Zealand
Arbitration Acts.

(d) A number of specific features have been
incorporated in the Act:

(i) The Act provides that all Court
applications under the Act are to be
made to a panel of three judges of the
Supreme Court®, with a direct and
automatic right of appeal to the Privy
Council. This will provide international
users with the reassurance that Court
applications relating to their arbitrations
will be heard and disposed of swiftly,
and by eminently qualified jurists.

6 {Section 42(1A) of the Act allows a single Judge of the Supreme
Court, sitting in Chambers, to make an order for interim measures
in the first instance, but the application is returnable before a
panel of three Judges. See further paragraph 95 below.}
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(i)

(iii)

The Act adopts a unique solution in that
all appointing functions (and a number
of further administrative functions)
under the Act are given to the
Permanent Court of Arbitration at The
Hague (the “PCA”). The PCA is a neutral
international organisation based in The
Hague, and has been the authority of
reference under the UNCITRAL Rules for
the past thirty years. As such it is
uniquely well-placed to fulfill appointing
and administrative functions under the
Act in an independent and efficient way.
Further, in order to ensure that the PCA
is able to react swiftly in all Mauritian
arbitrations, Government has negotiated
and concluded a Host Country
Agreement with the PCA pursuant to
which the PCA appoints a permanent
representative to Mauritius, funded by
Government, whose tasks consist inter
alia of assisting the Secretary-General of
the PCA in the discharge of all his
functions under the Act, and of
promoting Mauritius as an arbitral
jurisdiction within the region and
beyond.

Specific provision has been made in the
Act for the arbitration of disputes under
the constitution of offshore companies
incorporated in Mauritius in order to
provide a link between Mauritius’
thriving offshore sector and the new
intended international arbitration sector.
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(iv) The Act expressly clarifies that foreign
lawyers are entitled to represent parties
and to act as arbitrators in international
commercial arbitrations in Mauritius.

(v) Finally, and in line with the Amended
Model Law, the Act does not link
international arbitration in Mauritius
with any given arbitral institution, or
with any institutional rules. The aim of
the proposed Act is to make Mauritius a
favourable jurisdiction for all
international commercial arbitrations,
whether such arbitrations arise under ad
hoc arbitration agreements, or under
institutional rules such as those of the
International Chamber of Commerce or
the London Court of International
Arbitration.

Part B of the Travaux Préparatoires explains the
structure of the Act.

Part C of the Travaux Préparatoires sets out
explanatory comments on each Section and Schedule
of the Act.

Part D of the Travaux Préparatoires explains the
ongoing process of review which is intended for the
Act, including the possibility for future users,
academics, and other interested parties to provide
the Attorney-General’s Office with comments and
suggestions on the legislation.
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A. Decisions of Principle

6. A number of decisions of principle have been taken
with respect to the Act, with the specific objectives
of Government (as set out in the Explanatory
Memorandum of the Bill) in mind. These are
detailed below.

7. The first decision of principle was whether to draft
a new comprehensive Act dealing both with
domestic arbitration and with international
arbitration, or an Act dealing only with
international arbitration. After giving considerable
thought to the matter, it has been decided to keep
the two forms of arbitration clearly separate, and
the Act deals only with international arbitration.
This is essentially for the following reasons:

(@) The aim of the Act is to create and promote a
new area of services for Mauritius. There is
already a thriving area of domestic
arbitration in Mauritius. That area is

currently governed by rules which are well-
known and applied by practitioners and
businessmen alike, particularly in the
construction industry. There are on the other
hand no - or very few -international
arbitrations currently being conducted in
Mauritius. The two forms of arbitration are
very different in nature, and give rise to
different problems and solutions.

(b) In particular, international arbitration has its
specific needs. In particular, foreign parties will
only choose to come to arbitrate in Mauritius if
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they can be guaranteed that their contractual
wish to arbitrate - and not to litigate - their
disputes will be respected, and that the
Mauritian Courts will not intervene in the
arbitral process, save to support that process
and to ensure that the essential safeguards
expressly provided for in the Act are respected.
This principle of non-intervention, save in
extremely limited circumstances, is now one of
the cardinal principles of international
arbitration around the globe. Domestic
arbitration on the other hand may call for
wider intervention by State Courts, for instance
to control possible errors of law by a domestic
tribunal, and different policy considerations

apply.

(c)  The interests of the Republic of Mauritius itself
in any given international arbitration will
normally be much remoter than they can
potentially be in a domestic arbitration.

(d) Experience in other countries suggests that if
the same rules are applied to both domestic
and international arbitration a tension is
created between the more interventionist
approach that may be necessary in the
domestic context and the non-interventionist
approach required in the international context.

Secondly, a decision had to be taken as to which

model the new law should follow. There were two
realistic candidates:
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(a) The UNCITRAL Model Law on International
Commercial Arbitration adopted by the United
Nations Commission on International Trade
Law on the 21st day of June 1985; and

(b)  The English Arbitration Act 1996.

9. This issue has been canvassed at length at
international  level, including with various
representatives of countries and institutions at
UNCITRAL level. Based on these discussions, it was
decided that the Amended Model Law should be used
as the model for the Act. While choosing the English
Act would certainly have had some advantages (in
particular in providing practitioners and Courts with
a substantial body of English case-law on the
provisions of the proposed new Act), the Model Law
does remain the most accepted and consensual text
internationally. As expressed by the UNCITRAL
Secretariat in 1985, the Model Law “is acceptable to
States of all regions and the different legal or
economic systems of the world””. This broad
statement is still true today.

10. Thirdly, a decision had to be taken as to the format in
which the Model Law would be implemented in
Mauritius. As noted by the UNCITRAL Secretariat
itself, it was always intended that States would be
given a degree of flexibility in that respect8. Those
States that have implemented the Model Law have in

7 See the “Explanatory Note by the UNCITRAL Secretariat on the
Model Law on International Commercial Arbitration”, para. 2
8 See the “Explanatory Note by the UNCITRAL Secretariat on the
Model Law on International Commercial Arbitration”, para. 3.

167



fact demonstrated such flexibility, and the
implementing legislation of each such State is now
itself a potential precedent on which Mauritius can
draw.

11. The New Zealand Arbitration Act 1996 (as amended in
2007) was considered as a useful working precedent
for the Act, essentially for two reasons. The structure
of the New Zealand Act is such that all implementing
and other provisions are contained in the Act, with the
Model Law enacted as a schedule. This means that the
Articles of the Model Law (in the case of Mauritius, the
Amended Model Law) are readily identifiable, having
(in particular) retained their original numbering. This
format also allows for so-called “opt-ins” whereby
parties to international arbitrations may choose to
adopt certain specific provisions contained in a
separate Schedule, such as (for instance) the
possibility of an appeal on a point of law.

12. Ultimately, however, a decision has been taken to
incorporate the provisions of the Amended Model
Law within the Act itself (rather than in a separate
schedule), as this format is simpler, and allows users
of the Act to refer to one single document to ascertain
the legal regime applicable to particular aspects of
their arbitration (without the need to shift between
the body of the Act and the Schedules for that
purpose). In order to assist international users, a
Schedule (the Third Schedule to the Act) has been
prepared setting out where the various Articles of the
Model Law have been incorporated in the Act®.

9 {The Schedule to the original Act has been updated by the
amending legislation.}
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13.

14.

As for the text of the Model Law to be used as the
basis for the Schedule, as noted above, it is
appropriate that the amended version of the Model
Law, which has been fully debated at international
level, should be used as the starting point. This
version of the Model Law is as amended by the
Commission at its thirty-ninth session, in 2006. Some
of the amendments made at that session were and
remain controversial. For that reason, the new
proposed Articles 17B and 17C of the Amended
Model Law (which provide for the use of ex parte
measures by international tribunals) have not been
included in the Act.

A decision has also been taken to follow the
precedent of the New Zealand Act, and to make the
provisions of the Amended Model Law applicable to
all “international arbitrations” (as defined in Article
1(3) of the Amended Model Law), rather than to
“international commercial arbitrations” as in the
Amended Model Law (see Article 1(1) of the
Amended Model Law). This does not represent a
major shift from the Amended Model Law, and will
ensure that certain areas (such as, for instance,
disputes between shareholders under Articles of
Association of a company, or investment arbitrations
between a State and an investor) are unequivocally
covered by the new Act. The Amended Model Law
itself makes it clear that “the term ‘commercial’
should be given a wide interpretation so as to cover
matters arising from all relationships of a commercial
nature, whether contractual or not”, and provides a
non-exclusive list of commercial activities. It was
thought simpler to avoid this limitation on the scope
of the Act altogether, as this will hopefully avoid
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15.

16.

17.

narrow or semantic arguments between future
litigants as to whether particular forms of arbitration
(such as the examples given above) are truly
“commercial” or not.

Further, the Act takes into account the then current
work of UNCITRAL on the amendments of the
UNCITRAL Arbitration Rules and incorporates such
corresponding modifications as were thought to
represent current best practice into the text of the
Amended Model Law.

Finally, in a few instances, specific provisions of the
English Act have been incorporated into the Act,
either to clarify or to modify certain provisions of the
Amended Model Law (such as the power of the
Supreme Court to grant interim measures under
Section 23 of the Act / Article 17] of the Amended
Model Law), or as potential opt-ins for users of
international commercial arbitration in Mauritius
(see the First Schedule to the Act).

Fourthly, thought has been given as to how to make
Mauritius particularly attractive to users of
international commercial arbitration. This has led to
the incorporation of a number of specific features in
the Act:

(a) First and foremost, the success of Mauritius as
a jurisdiction of choice for international
arbitration will be largely dependent on the
uniform and consistent application by the
Mauritian Courts of modern international
arbitration law, and (in particular) on their
strong adhesion to the principles of non-
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interventionism which is at the heart thereof.
To this end:

(i) The Act strictly adopts the Amended
Model Law’s very limited voie de recours
against arbitral awards: see Section 39,
which reproduces Article 34 of the
Amended Model Law;

(i) The Act provides that all Court
applications under the Act are to be
made to a panel of three judges of the
Supreme Court!0, with a direct and
automatic right of appeal to the Privy
Council. This will provide international
users with the reassurance that Court
applications relating to their arbitrations
will be heard and disposed of swiftly,
and by eminently qualified jurists.

(b)  On the same plane, it is essential that users of
international arbitration in Mauritius are able
to turn to an efficient and state-of-the-art
appointing authority whenever they require
assistance with the arbitral process (for
instance to nominate an arbitrator where a
party refuses to do so). The Act adopts a
uniquely modern solution in that respect, in
that all appointing functions (and a number of
further administrative functions) under the Act
are given to the PCA. As noted in paragraph
2(d)(ii) above, the PCA is a neutral

10 {Save in relation to interim measures: see footnote 6 above and
paragraph 95 below.}
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international organisation based in The Hague,
and has been assisting parties under the
UNCITRAL Rules for the past thirty years. As

such

it is uniquely well-placed to fulfill

appointing and administrative functions under
the Act in an independent and efficient way.
Further:

0

(i)

In order to ensure that the PCA is able to
react swiftly in all Mauritian arbitrations,
Government has concluded a Host
Country Agreement with the PCA
pursuant to which the PCA appoints a
permanent representative to Mauritius,
funded by Government, whose tasks
consist inter alia of assisting the
Secretary-General of the PCA in the
discharge of all his functions under the
Act, and of promoting Mauritius as an
arbitral jurisdiction within the region
and beyond.

In order to avoid delays in the arbitral
process, and the use of dilatory tactics by
recalcitrant parties, the Act expressly
provides that all the decisions of the PCA
under the Act are to be final and subject
to no appeal or review; any complaints
by a party arising from such decisions
can only be directed at awards rendered
by the arbitral tribunal in the
proceedings (see Section 19(5) of the
Act).
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(c)  Specific provision has been made in the Act for
the inclusion of an arbitration clause in the
constitution of offshore companies
incorporated in Mauritius for the arbitration of
disputes arising out of the constitution of the
company: see Section 3D {formerly Section
3(6)} and the Second Schedule to the Act. This
is a unique feature of the Act, and it is hoped
that this link between the thriving offshore
sector of Mauritius and the new intended
arbitration sector will provide a significant
boost for international arbitration in Mauritius.

(d) The Act expressly clarifies that foreign lawyers
are entitled to represent parties and to act as
arbitrators in international commercial
arbitrations in Mauritius. While it may be
thought that this goes without sayingl?,
experience in other jurisdictions suggests that
(i) this straightforward rule has not always
been applied following implementation of
international arbitration laws in certain
jurisdictions and (ii) those jurisdictions which
have not applied the rule have seen their
budding international arbitration practice
stagnate until such time as they have begun
applying the rule. It is expected that - in line
with what has happened in other jurisdictions
- the development of international commercial
arbitration will bring a significant amount of

11 ]t is already applied in Mauritius in the few international
arbitrations with a Mauritian seat which the drafters are aware
of. This suggestion is also in line with the amendments made in
2008 to the Law Practitioners Act.
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18.

new work and expertise to Mauritian
practitioners as foreign clients or lawyers will
use Mauritian lawyers either as co-Counsel on
all issues of Mauritian law, or as sole
representative before tribunals in Mauritius.

Finally, and in line with the Amended Model Law, the
Act does not link international arbitration in
Mauritius with any given arbitral institution, or with
any institutional rules. The aim of the proposed Act is
to make Mauritius a favourable jurisdiction for all
international commercial arbitrations, whether such
arbitrations arise under ad hoc arbitration
agreements, or under institutional rules such as
(without limitation) those of the International
Chamber of Commerce or of the London Court of
International Arbitration.
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B. Structure of the Act

19. As explained above, the body of the Act incorporates
both the legislative framework provisions required to
enact the Amended Model Law into Mauritius, and
the substantive provisions of the Amended Model
Law. It is structured as follows:

(a) Part I of the Act sets out preliminary matters,
including the usual provisions as to short title
(i.e. the short title of the Act) and
interpretation (which sets out defined terms).
The main operative provisions defining the
scope of application of the Act are found in Part
IA of the Act!2. In this respect:

(i)  Thought has been given as to whether the
provisions of the Act should be separated
in two groups depending on whether
parties are free to derogate from those

12 {See paragraph 4.2.1 of the Explanatory Notes which explains
that “A decision has ... been taken to restructure the opening part
of the IAA with (a) the numerous Subsections of Section 3 of the
IAA being turned into sections of the legislation in a manner more
in line with the Model Law and (b) these sections being
reorganised, with a distinction being drawn between preliminary
provisions properly speaking (which remain in Part I), and the
provisions which define the scope of application of the Act (which
have been placed in a new Part IA).” This was done because “the
structure of Section 3 of the IAA (which is entitled “Application of
Act”, but which in fact coverfed] matters beyond the application of
the Act, such as the extent of Court intervention [see Article 5 of
the UNCITRAL Model Law], the waiver of a right to object [see
Article 4 of the Model Law] or the interpretation of the Act [see
Article 2A of the Model Law]) departs significantly from that of
the Model Law, and has not proven straightforward to apply.”}
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(i)

provisions by agreement (so-called “non-
mandatory provisions”) or not (so-called
“mandatory provisions”). Such a division
has been used in the English Arbitration
Act 1996, where it has proved useful both
to parties negotiating  arbitration
agreements, and to courts and tribunals
applying the provisions of the English Act.
On balance, however, and following
consultations with the UNCITRAL
Secretariat, such a formal division has not
been included. Rather, the Act has been
drafted in line with the Amended Model
Law, so as to identify where parties are
free to make their own arrangements
with respect to any matter.

In addition to the provisions contained in
the body of the Act, parties have been
given the choice of “opting into” one or
more of the provisions set out in the First
Schedule to the Act. This “opt in” formula
has been used for provisions (in effect
determinations of preliminary points of
Mauritius law, appeals on points of
Mauritius law, consolidation, and joinder)
which certain parties may consider as
useful for their arbitrations, but which are
too controversial for inclusion into the
“normal regime” for international
arbitrations in Mauritius without the
express prior agreement of the relevant
parties. It is for the parties to select
which, if any, of the provisions of the First
Schedule they wish to opt into.
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(iii) There is one exception where the
provisions of the First Schedule apply
mandatorily (disputes arising out of the
constitution of GBL companies!3). This is
considered further in Section C
(“Comments on Specific Sections”)
below.

(b) Part II of the Act contains the provisions
relating to the initiation of arbitral proceedings
and general provisions relating to the
arbitration agreement, the seat of the
arbitration, and consumer protection.

(c) Part IIl of the Act contains the provisions
relating to the arbitral tribunal including

13 {Under the Act, Section 3D (the equivalent of Section 3(6) of the
original Act) and the mandatory application of Schedule 1 now
apply only to disputes “arising out of the constitution of” GBL
companies”, and not additionally to disputes ‘relating to” GBL
companies. The words “or relating to” have been removed on the
grounds that “the wording of the Subsection ... appears to have
created some confusion as to the exact scope of that provision,
with an obiter dictum in one decision of the Supreme Court to the
effect that Section 3(6) (and therefore the mandatory provisions
of Section 3(6)(b) providing that the seat of any arbitration under
Section 3(6) must be in Mauritius and that Schedule 1 of the 1AA
must apply to that arbitration) may catch arbitration clauses set
out outside the constitution of the company (in that case, in a
shareholders’ agreement)” (paragraph 4.4.2 of the Explanatory
Notes). This amendment was effected to “make it clear that
Section 3D [formerly Section 3(6)] is dealing solely with
arbitration clauses incorporated in the constitution of the GBL
company, and does not affect the right of the shareholders of the
company to agree to the arbitration of disputes concerning or
arising out of agreements other than the constitution of the
company (such as a shareholders’ agreement)” (paragraph 4.4.3
of the Explanatory Notes). See further paragraph 32 below.}
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appointments of, and challenges to, arbitrators,
and the jurisdiction of the tribunal.

(d) PartIV of the Act contains the provisions
relating to interim measures!4.

(e) Part V of the Act contains the provisions
relating to the conduct of arbitral proceedings.

(f)  Part VI of the Act contains the provisions
relating to the Award, including applications
for setting aside of awards and recognition and
enforcement.

(g) Part VII of the Act contains miscellaneous
provisions relating inter alia to the constitution
of the Supreme Court for matters covered by
the Act, and appeals to the Privy Council.

(h) The First Schedule to the Act sets out the
specific provisions which parties are free to
“opt into”, as explained above.

(i)  The Second Schedule to the Act sets out Model
Arbitration Provisions for GBL Companies, the
aim of which is to facilitate the adoption by
GBL companies of arbitration agreements in
their constitutions.

(i) The Third Schedule to the Act contains a table
showing the corresponding provisions of the
Act and of the Amended Model Law.

14 {Section 42(1A) in Part VII of the Act makes provision for the
composition of the Court on applications for interim measures (as
to which see footnote 6 above and paragraph 95 below).}
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C. Comments on Specific Sections

PartI - Preliminary

Section 1 “Short title”

20. This is self-explanatory.

Section 2: “interpretation”

21. Section 215 is the definition section, and Subsections
(1) and (1A), more particularly, enact, inter alia,
Articles 1(3), 1(4), and 2(a)-(c) of the Amended
Model Law.

22. Section 2(2)(a) enacts Article 3 of the Amended
Model Law, and provides useful rules for the deemed
receipt of requests and communications under the
Act which international users will be familiar with.

15 {Section 2(1) of the Act now includes the definition of
“international arbitration”, which follows the definition found in
Article 1(3) of the Amended Model Law, save that the definition
also includes any arbitration where the parties have expressly
agreed that the Act is to apply to their arbitration, and any
arbitration which arises under an arbitration clause included in
the constitution of a GBL company pursuant to Section 3D. The
definition of “international arbitration” no longer includes a
requirement (which appeared in the original Act in the original
Section 3(2)) that the arbitration be seated in Mauritius. This is
purely a structural change and does not affect the substance of
the Act, because the Act provides that the whole Act applies to
international arbitrations seated in Mauritius with the exception
of a number of specific provisions of the Act, listed in Section 3A(2)
of the Act, which apply to all international arbitrations, including
those seated outside Mauritius, as was the case under the original
Act}
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23.

Section 2(2)(b) is new and has been inserted for the
avoidance of doubt. Its wording derives from wording
which was being discussed as part of UNCITRAL’s
updating of the UNCITRAL Rules of Arbitration?e.
Article 3(2) of the Amended Model Law has not been
enacted in terms, but the introductory words of
Section 2(2) (“..any request or other written
communication in an arbitration governed by this Act
...} make it clear that the rules set out in the Section
are to apply to the arbitral proceedings themselves,
and not to communications in Court proceedings
conducted pursuant to the Act, where normal Court
rules on communication of documents will apply.

Sections 2(3), (4) and (5) enact Article 2(d), (e) and
(f) of the Amended Model Law respectively.

Section 3 “Application of Act”17

24.

Sections 3(1) and (2) {formerly Sections 3(1)(a) and
(b)} provide that the date of commencement of the
Act shall be the cut-off point, in that the Act will apply
to all arbitrations commenced on or after that date
(irrespective of the date when the relevant
arbitration agreement was concluded) and not to
arbitrations commenced before that date.

16 See UN Document A/CN.9/WG.II/WP.147 para. 18.

17 {As explained in footnote 12 above, the original Section 3 has
been broken down in a number of new Sections and reorganised in
a manner more consistent with the Amended Model Law, and
which distinguishes between the scope of application of the Act
properly speaking and other matters. Section 3 of the Act now in
fact covers only the temporal application of the Act, with new
Sections 3A to 3E covering other questions of scope of
application.}
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25.  Section 3A {formerly Section 3(1)(c)} enacts Article
1(1) and (2) of the Model Law, and defines the scope
of application of the Act:

(a) The Act is to apply subject to Section 3B, to all
“international arbitrations”, as defined in
Sections 2(1) and (1A), where the seat of the
arbitration is Mauritius (see below).

(b) In addition, Sections 5 (“Substantive claim
before Court”), 6 (“Compatibility of interim
measures”), 22 (“Recognition and enforcement
of interim measures) and 23 (“Powers of
Supreme Court to issue interim measures”)
apply to all international arbitrations, even
where their juridical seat is outside Mauritius!8.

26. Section 3E(2) of the Act {formerly Section 3(1)(d)} is
derived from section 9(2) of the New Zealand Act,
which has been adopted as a useful clarifying
provision. It clarifies that reference in any enactment
to the resolution of certain disputes or categories of
disputes by “the Courts” or any particular Court does
not, without more, indicate that such disputes or
categories of disputes are not capable of
determination by arbitration.

27.  The reference to “enactment” in Section 3E(3) of the
Act {formerly Section 3(1)(e)} is to Mauritius
enactments. This Section has been inserted for the
avoidance of doubt, and excludes from the operation
of the Act all existing (and future) forms of statutory

18 {See footnote 15 above. The IA(MP)Act 2013 effects no
substantive change in this respect.}
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28.

arbitrations in Mauritius such as rent review
arbitrations before the Fair Rent Tribunal,
employment arbitrations before the Employment
Relations Tribunal or tax and duties arbitrations
before the Assessment Review Committee. The Act is
only meant to apply to international arbitration, and
must have no impact on these established and tested
forms of domestic arbitration.

Sections 2(1) and (1A) define the concept of
“international arbitration” which is central to the Act
{formerly defined in Sections 3(2) and 3(3)}. An
arbitration is international if it is international in
character?®. The criteria for assessing this are set out
in subparagraphs (a) to (d) in the definition of
“international arbitration” in Section 2(1). These are
alternative criteria (i.e. the fulfilment of any one
criterion is sufficient) which reproduce the criteria in
Article 1(3) of the Model Law. The last words of
subparagraph (c) in the definition (i.e. “or that this
Act is to apply to their arbitration”) refer to an
additional criterion intended to give parties the
freedom to opt into the whole scheme of the Act
(which they can do by simply providing that the Act is
to apply to their arbitration). Paragraph (d) in the
definition has been added to expressly cover
arbitrations arising under an arbitration clause in the
constitution of GBL companies under Section 3D
{formerly Section 3(6)}, for the avoidance of any

19 {The definition of “international arbitration” no longer includes
a requirement that the seat of the arbitration be Mauritius, but
this is a structural change for clarification, not a change of
substance, as explained in footnotes 15 and 17 above.}
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possible doubt?0. Section 2(1A) {formerly Section
3(3)} provides additional guidance for the application
of the criteria in the definition of “international
arbitration” in Section 2(1).

29. Section 3B {formerly Section 3(4)} makes provision
for the possibility for parties to “opt into” the
supplementary provisions set out in the First
Schedule. These provisions are explained in more
detail in the comments on the First Schedule below.

30. Section 3C {formerly Section 3(5)} is an important
provision designed to deal with the threshold issues
of the application of the Act as a whole and/or of any
specific provision of the First Schedule to a given
arbitration.

(@) They provide that, as a general principle,
these threshold issues are to be resolved by
the arbitral tribunal, and not by the Court or
the PCA (see Section 3C(1) {formerly Section
3(5)(a)}), and that the Court or the PCA
should accordingly decline to hear or decide
these threshold issues, and refer them to the
arbitral tribunal for decision (see Section

3C(2)(a) {formerly Section 3(5)(b)(i)}).

(b) Where the arbitral tribunal has not yet been
constituted, however, the Court or the PCA may
make a provisional determination of these
threshold issues (see Section 3C(2)(b)
{formerly Section 3(5)(b)(ii)}). Where, for

20 {The words “or relating to the company” no longer apply, see
footnote 13 above and paragraph 32 below.}
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instance, the seat of the arbitration has not
been chosen in the parties’ arbitration
agreement, and difficulties arise with respect
to the constitution of the arbitral tribunal, the
PCA - if asked for assistance in that respect -
will have to take a provisional view as to
whether the seat of the arbitration is Mauritius
so as to determine whether it is able to provide
that assistance. If it provides that assistance,
and an arbitral tribunal is constituted, the issue
will then be determined by the arbitral
tribunal.

31. Section 3D {formerly Section 3(6)} makes provision
for the possibility for shareholders in a GBL company
to agree to arbitrate disputes arising out of the
constitution of the company?1.

(a) Asexplained above, it is hoped that this Section
will have an important application in practice.
Mauritius is of course an important offshore
jurisdiction, with the number of companies
holding Global Business Licences now running
into thousands. Under the current law, any
dispute arising under the constitution of such a
company must be litigated before the
Mauritian Courts, being the Courts of
incorporation of the company. Many of these
disputes will in fact be “shareholder” issues
relating to the control of a company (such as
for instance the impact of a rights issue on the
balance of power within the company) and will

21 {The words “or relating to the company” no longer apply, see
footnote 13 above and para. 32 below.}
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have little or no direct impact on third party
rights. The shareholders in question will
themselves usually have little or no link with
Mauritius.

(b) In the circumstances, there can be little
objection for such shareholders to choose to
resolve (for instance) “pure shareholder
disputes” (with no impact on third parties)
through international arbitration provided
however that the Mauritian Courts retain
ultimate control over disputes arising under
the constitution of a company which is
incorporated in Mauritius22, It has accordingly
been decided to limit the parties’ freedom to
opt for international arbitration in the two
following ways (see  Section 3D(2)
{formerly Section 3(6)(b)}):

(i)  first, the juridical seat of the arbitration
must be Mauritius;

(ii) secondly, the provisions of the First
Schedule to the Act (including the
provisions on consolidation and joinder)
will apply mandatorily to any such
arbitration. This will ensure that the
Mauritian Courts will potentially be able
to deal with situations where other
shareholders and/or affected third
parties seek to be joined to such an
arbitration.

22 {The words “or relating to the company” no longer apply, see
footnote 13 above and para. 32 below.}
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(c)  The extent to which any given dispute arising
under the Articles of Association (or
constitution) of a company may validly be
referred to arbitration has deliberately not
been addressed in Section 3D {formerly Section
3(6)}. The boundaries of arbitrability under
this Section of the Act (as under the Act
generally) will fall to be defined by arbitral
tribunals and by our Courts over the years. At
the time of drafting of the original Act, it was
anticipated that arbitrability would be the next
topic for discussion within UNCITRAL
following its work on the amendment of the
UNCITRAL Rules, and the topic remains on
UNCITRAL’s list of possible future work.
Should that work be conducted and lead to
suggested amendments to the Model Law or to
other suggestions in the coming years, the Act
may be amended at that time.

(d) Section 3D {formerly Section 3(6)} also says
nothing about the legitimacy or otherwise of
the insertion of a Mauritian arbitration clause
into the constitution or Articles of Association
of a foreign company. The possibility of such a
situation arising must be remote, but if it does,
it will fall to be resolved by our Courts in the
ordinary way. Section 3D {formerly Section
3(6)} should not be taken as impliedly
forbidding (or indeed as authorising) this
practice.

32. {The rationale for the changes made to Section 3(6) of
the original Act by the IA(MP)Act 2013 is explained as
follows in para. 4.4.2 to 4.4.5 of the Explanatory Notes:
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“Section 3(6) of the original Act is meant to provide an
option to the shareholders of GBL companies to
arbitrate their disputes under the constitution of the
company in circumstances where the only forum for
the resolution of such disputes had thenceforth been
the Mauritian Courts (see paragraph 31(a) of the
Travaux Préparatoires of the 1AA). The wording of the
Subsection however appears to have created some
confusion as to the exact scope of that provision, with
an obiter dictum in one decision of the Supreme Court
to the effect that Section 3(6) (and therefore the
mandatory provisions of Section 3(6)(b) providing that
the seat of any arbitration under Section 3(6) must be
in Mauritius and that Schedule 1 of the IAA must apply
to that arbitration) may catch arbitration clauses set
out outside the constitution of the company (in that
case, in a shareholders’ agreement). Given the
potentially drastic effects of the said mandatory
provisions, it was thought preferable to amend the
wording of the new Section 3D to make it absolutely
clear that Section 3D is dealing solely with arbitration
clauses incorporated in the constitution of the GBL
company, and does not affect the right of the
shareholders of the company to agree to the
arbitration of disputes concerning or arising out of
agreements other than the constitution of the company
(such as a shareholders’ agreement). This change will
ensure that the purpose of the provision (to introduce
an option to arbitrate where none existed before) is
clearly put into effect, without any risk of harming pre-
existing arrangements or of limiting the parties’ choice
of arbitral seat for agreements other than the
corporate document (the constitution). To reiterate,
prior to the enactment of Section 3(6), the only forum
for the resolution of disputes arising under the
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corporate documents of a GBL company (its
constitution, what would formerly have been referred
to as the Memorandum and Articles or ‘Mem & Arts’ of
the company) was the Mauritian Courts. The Act gives
GBL companies the option to arbitrate these disputes
rather than go to the Mauritian Courts, while making
sure that the Courts of Mauritius retain a limited
supervisory jurisdiction over the arbitral proceedings
by (i) mandatorily fixing the juridical seat of the
arbitration in Mauritius and (ii) making the provisions
of the First Schedule to the Act (including the right to
appeal on a point of Mauritius law) applicable to the
arbitration. Section 3(6) (now Section 3D) is not
however meant to apply to agreements to arbitrate
which are to be found outside of the constitution, such
as, for instance, a shareholders’ agreement. Many
shareholders in GBL companies have shareholder
agreements between them providing for international
arbitration outside Mauritius (e.g. in Singapore), and it
is not the aim of the IAA to force them to arbitrate in
Mauritius rather than in their jurisdiction of choice:
rather, it gives these shareholders the option to have
an arbitration clause in their constitution in addition
to that in their shareholders’ agreement. Ideally,
shareholders will want to make sure that they have the
same (or compatible) arbitration clauses in both
documents (which would in particular mean choosing
Mauritius as a seat in both clauses); but, even if that is
not the case, opting for arbitration in the constitution
of the company will ensure that the parties have
parallel arbitral proceedings in Singapore and
Mauritius rather than Court proceedings in Mauritius
and a competing arbitration in Singapore, thereby
giving them more flexibility in the conduct of the
proceedings. For instance, in parallel arbitral
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33.

34.

35.

proceedings, the parties can cooperate to have the
same arbitral tribunal hear both disputes. Even
without that cooperation, parties and arbitral
institutions may be able to get substantially the same
tribunal to hear the two disputes.”}

Section 2D {formerly Section 3(7)} enacts Article 4 of
the Amended Model Law, with a modification
intended to make it clear that waiver can occur not
only where the waiving party has actual knowledge of
the irregularity, but also where it ought to have
known of that irregularity applying a “reasonable
diligence” test. This converts the waiver test from a
subjective one to a more manageable objective one.
This is also the approach taken in the English Act: see
section 73 thereof.

Section 2A {formerly Section 3(8)} is of great
importance. It enacts Article 5 of the Amended Model
Law and enshrines the principle of non-
interventionism referred to in Part A of these Travaux
Préparatoires (i.e. that the Courts are not to intervene
in the international arbitrations governed by the Act
except where the Act provides that they are to do so).

Sections 2B and 2C {formerly Section 3(9)} enact and
develop Article 2A of the Amended Model Law, and
will ensure that Mauritius law of international
arbitration keeps in line with international
developments, and benefits from the experience of
the great number of jurisdictions which have already
enacted the Model Law?3.

23 {See footnote 24 below.}

189



36.

37.

Section 2C {formerly Section 3(10)} is of great
importance, and is intended to disconnect the law of
international arbitration in Mauritius (which is to be
developed by reference to international standards as
set out in Section 2B {formerly Section 3(9)}) from
domestic Mauritius law (and in particular from
domestic Mauritius arbitration law).

{As explained in the Explanatory Notes, Section 2C(1)
effectively reproduces the contents of Section 3(10) of
the original Act , but a new Subsection (2) has been
added in order to clarify, for the avoidance of doubt,
that the procedure to be applied in applications under
the Act and the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards Act is
separate from that applied in other civil matters.
Sections 2C(2)(b) and (c) provide that specific rules of
Court may be made pursuant to Section 198 of the
Courts Act, setting out a comprehensive and stand-
alone procedural code for such applications, and that
these rules may provide for the hearing of these
matters by Designated Judges. This Subsection provides
an express statutory underpinning for the rules of
Court on international arbitration which were
intended to (and which did) come into effect in parallel
with the amendments effected to the IAA by the
IA(MP)Act 2013 on 1 June 2013. While the drafting of
Section 2C(1) has been streamlined compared to that
of Section 3(10) of the original Act, no change of
substance whatsoever is intended by that change of
form and the legislative intent remains the same as
that noted in paragraph 36 of the Travaux
Préparatoires of the Act, i.e. to disconnect the law of
international arbitration in Mauritius (which is to be
developed by reference to international standards)
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38.

from domestic Mauritius law (and in particular from
domestic Mauritius arbitration law) 24}

Section 3E(1) {formerly Section 3(11)} provides that
the Act will bind the State.

Part II - Initiation of Proceedings

Section 4 “Arbitration Agreement”

39.

Option I of the new Article 7 of the Amended Model
Law adopted by UNCITRAL in 2006 has been chosen
(with the terms “arbitration agreement”, “electronic
communications” and “data messages” being defined
in Section 2(1)). This maintains a minimum form
requirement, and UNCITRAL’s relevant travaux will
be of use when interpreting the provision. Section
4(1)(a) enacts Article 7(1) with a slight modification
(the addition of the words “or other legal instrument”)
in order to make sure that investment treaty
arbitrations arising under bilateral or multilateral
investment treaties are covered by the Act.

Section 5 “Substantive claim before Courts”

40.

41.

Section 5 of the Act enacts Article 8 of the Model Law
and gives effect inter alia to Mauritius’ obligations
under Article I1.3 of the New York Convention.

Article 8 has been modified in order to give real
efficacy to the so-called “negative effect” of the

24 {See paragraph 4.3.1 and footnote 3 of the Explanatory Notes.}
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principle of Kompetenz-Kompetenz25. This has been

achieved through the following mechanism:

(a)

(b)

(c)

(d)

Where any action or matter is brought before
any Mauritius Court, a party may contend, at
any time prior to the submission of his first
statement on the substance of the dispute, that
the action is the subject of an arbitration
agreement;

The action will then automatically be
transferred to the Supreme Court;

The Supreme Court (constituted as specified in
Section 42 of the Act) shall then refer the
parties to arbitration unless the party who
refuses to have the matter referred to
arbitration shows on a prima facie basis that
“there is a very strong probability that the
arbitration agreement is null and void,
inoperative or incapable of being performed”
(“the nullity issue”).

Only if a party is able to meet that very high
threshold on a prima facie basis will the
Supreme Court itself proceed to a full
determination of the nullity issue.

25 Experience in a number of jurisdictions (including England)
has shown that, despite provisions similar to Article 8 (such as
section 9 of the English Act) giving effect to Article I1.3 of the
New York Convention, State courts have sometimes declined to
stay proceedings, preferring to decide complex points of
jurisdiction themselves usually on “case management” grounds.
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42.

43.

44,

This mechanism is meant to ensure that the parties
will be referred to arbitration save in the most
exceptional circumstances.

In its initial assessment of whether there exists a
“very strong probability” that the arbitration
agreement is null and void, inoperative or incapable
of being performed, the Supreme Court should not
engage into a full trial (or even a mini- trial) of the
relevant issues, but should assess them on a “prima
facie” basis. The burden of proving that the parties
did not validly agree to arbitration lies on the party
seeking to impugn the arbitration agreement. Where
doubt remains after a prima facie assessment, that
doubt must be resolved in favour of referral to
arbitration without a full trial (or mini-trial) of the
unresolved issues.

It will then fall to the arbitrators to resolve these
issues pursuant to Section 20 of the Act (which enacts
the principle of Kompetenz-Kompetenz contained in
Article 16 of the Amended Model Law), subject to the
parties’ right to return to Court if they so choose after
the tribunal’s determination, pursuant to Section
20(7) or 39 of the Act.

Section 6 “Compatibility of interim measures”

45.

Section 6(1) enacts Article 9 of the Amended Model
Law, and clarifies in particular that a party may
request interim measures of protection from any
Court (whether in Mauritius or abroad) without
thereby waiving its right to arbitrate. The Section
departs from Article 9 of the Amended Model Law in
that it makes it clear that the role of the Courts
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46.

(whether in Mauritius or abroad) is to support (and
not frustrate) the arbitral process, and accordingly
circumscribes the operation of Article 9 to interim
measures “in support of arbitration”.

Section 6(2) clarifies that, in so far as the request for
interim measures is made in Mauritius, it must be
made in accordance with Section 23 of the Act.

Section 7 “Death, bankruptcy or winding up of party”

47.

Section 7(1) clarifies that - in the absence of contrary
agreement - an arbitration agreement is not
discharged by the death, bankruptcy or winding up of
a party, and (in particular) that it binds the
successors of that party. Section 7(2) clarifies that
Section 7(1) does not affect the operation of
substantive rules operating upon the death,
bankruptcy or winding up of a party.

Section 8 “Consumer arbitration agreement”

48.

49,

Consumer protection is now a well-established
feature of arbitration laws (see for instance sections
89 and 90 of the English Arbitration Act, or section 11
of the New Zealand Arbitration Act, as amended by
section 5 of the New Zealand Arbitration Amendment
Act 2007).

Section 8(1) provides that a consumer (as defined in
Section 8(2)) can only be forced to arbitrate if he or
she confirms that he agrees to be bound by the
arbitration agreement by separate written agreement
entered into after the dispute has arisen.
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50.

This is a mandatory provision from which the parties
are not free to derogate, and which applies to every
contract containing an arbitration agreement entered
into in Mauritius even where the contract is
expressed to be governed by a foreign law: see
Section 8(3). It will be for our Courts to define when
an arbitration agreement has been entered into “in
Mauritius” by reference to such conflicts of law
principles as are appropriate.

Section 9 “Commencement of proceedings”

51.

Section 9 enacts Article 21 of the Amended Model
Law and is self-explanatory.

Section 10 “Juridical seat”

52.

53.

Section 10 enacts Article 20 of the Amended Model
Law.

The words “place of arbitration” used in the Amended
Model Law have not been used in the Act, and have
been replaced throughout with the words “juridical
seat of the arbitration”, in order to avoid any
ambiguity in distinguishing between the important
legal concept referred to in Article 20(1) of the
Amended Model Law (and used in particular in
Section 3A(1) {formerly Section 3(2)(a)} of the Act)
and the geographical location where hearings etc may
take place referred to in Article 20(2) of the Amended
Model Law (where the word “place” has been
replaced by the words “geographical location”). The
need to clarify UNCITRAL documents in that respect
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54.

55.

has been expressed in the course of the UNCITRAL
Working Group’s updating of the UNCITRAL Rules of
Arbitration26.

These terminological changes have been made in
Section 10. A deeming provision (which provides that
all awards are deemed to have been signed at the
juridical seat of the arbitration) has also been added
in Section 36(5) to avoid any potential problems with
awards signed at locations other than the juridical
seat of the arbitration. This was in line with the then
current consensus within the UNCITRAL Working
Group as to a proposed update to Article 16 of the
UNCITRAL Arbitration Rules, an update now effected
in the UNCITRAL Rules 201027.

Section 10(1) cross-refers to Section 3C(2)(b)
{formerly Section 3(5)(b)(ii)}, in order to make it clear
that, where the arbitral tribunal has not yet been
constituted, the Court or the PCA is free to make a
provisional determination on the juridical seat of the
arbitration: see paragraph 30(b) above.

Part III - The Arbitral Tribunal

Section 11 “Number of arbitrators”

56.

Section 11 enacts Article 10 of the Model Law,
modified by the addition of a default rule against
tribunals with an even number of arbitrators, which

26 See for instance UN Documents A/CN.9/WG.II[/WP.145/Add.1
para.9; A/CN.9/WG.II/WP.147 /Add.1 para. 10-11.

27 See UN Document A/CN.9/WG.II/WP.147/Add.1 pages 5-6
and Article 18(1) of the UNCITRAL Arbitration Rules 2010.
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is to apply unless the parties have made it absolutely
clear, and expressly agreed, that this is what they
want. For obvious reasons a simple provision to the
effect that the number of arbitrators is to be an even
number (without more) should not qualify as an
“express agreement” for that purpose.

Section 12 “Appointment of arbitrators”

57.

Section 12 enacts Article 11 of the Amended Model
law, modified in particular to cater for multi-party
arbitration and to deal with the so-called Dutco
problem?8 (see Section 12(3)(d)), and to provide for a
stop-gap appointment procedure where the parties’
agreed procedure(s) have failed (see Section 12(5)).
These issues have been addressed in the then on-
going UNCITRAL discussions on the amendment of
the UNCITRAL Rules of Arbitration and the wording
inserted in this Section derives from the following
sources:

(a)  Sections 12(3)(c), (3)(d) and (5) derive from
the draft of the UNCITRAL Arbitration Rules
which prevailed when the original IAA was
enacted in 200829;

(b)  Section 12(6) is derived from section 18 of the
English Act.

28 See the French Cour de Cassation’s decision in Siemens and
BKMI v. Dutco, Cass. 7.1.92, Rev. Arb. (1992) p. 470, n. Bellet.

29 See articles 6-8 (and in particular 7bis) of UN Document
A/CN.9/WG.II/WP.147 pages 12-16.

197



58. Article 11(3)(b) has been enacted in a slightly
modified form (see Section 12(3)(b)) in order to set a
30 day time-limit for the parties’ agreement on a sole
arbitrator.

59. Asexplained in Part A above, all default appointing
functions under Section 12 are given to the PCA.

Section 13 “Grounds for challenge of arbitrator”

60. Section 13 of the Act enacts Article 12 of the
Amended Model Law, with no changes of substance.

Section 14 “Procedure for challenge of arbitrator”

61. Section 14 of the Act enacts Article 13 of the
Amended Model Law, with no changes of substance.

62. The authority in charge of ultimately determining
challenges is the PCA: see Section 14(3).

Section 15 “Failure or inability to act”

63. Section 15 of the Act enacts Article 14 of the
Amended Model Law, with no changes of substance.

64. The authority in charge of ultimately determining
whether an arbitrator has become de jure or de facto
unable to perform his functions or has for other
reasons failed to act without undue delay is the PCA:
see Section 15(2).
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Section 16 “Replacement of arbitrator”

65.

66.

67.

Section 16(1) enacts Article 15 of the Amended
Model Law with no changes of substance.

Sections 16(2) to (4) are new and deal with the issue
of truncated tribunals. These issues have been
addressed in the then on-going UNCITRAL discussions
on the amendment of the UNCITRAL Rules of
Arbitration and the wording used in the Act derives
from the draft of the UNCITRAL Arbitration Rules
which prevailed when the original IAA was enacted in
200839, and from Article 12 of the LCIA Rules.

Those provisions are not mandatory and may be
derogated from by the parties by agreement. In the
absence of contrary agreement, the decision whether
the arbitration may proceed on a “truncated” basis
has been left to the PCA, and not to the remaining
arbitrators. Parties may wish to confer that power on
the remaining arbitrators by - for instance - opting
for arbitration rules which so provide (such as Article
12 of the LCIA Rules).

Section 17 “Hearing following replacement of arbitrator”

68.

This Section is new and does not appear in the
Amended Model Law. In the absence of contrary
agreement, it gives the arbitral tribunal complete
discretion as to whether to repeat any stage of the
proceedings following the replacement of an
arbitrator.

30 See draft article 13.2 in UN Document A/CN.9/WG.II/WP.147
page 19.
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Section 18 “Fees and expenses of arbitrators”

69. This is a mandatory provision. While the obligation
for parties to remunerate arbitrators is no doubt
implicit within the regime of the Amended Model
Law, it has been decided that this obvious obligation
should be spelt out, as it has been in the English Act
(see section 28 of the English Arbitration Act 1996).

70. In addition, Section 18(2) deals with the increasingly
troublesome issue (debated within UNCITRAL in the
context of the revision of the UNCITRAL Arbitration
Rules) of arbitrators operating under ad hoc
arbitration agreements or under institutional rules
which do not provide for a right of scrutiny of their
fees by an independent third party. A tendency has
been noted for certain arbitrators to abuse such
situations to claim excessive remuneration. In such
situations, either party is given the right to apply to
the PCA for adjustment and fixing of the arbitrators’
fees.

Section 19 “Protection from liability and finality of decisions”

71.  The immunity of arbitrators and arbitral institutions
as set out in Sections 19(1), (2) and (4) of the Act is
now well established in a number of institutional
rules and national leg